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LIMITED dispose of Old Gold, Jewellery 
FOUNDED IN 1840 ‘ 
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COURT BONDS, including ADMINISTRATION 
BONDS, arranged on most favourable terms 
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HILLIER, PARKER, MAY & ROWDEN 


FOR SALE BY AUCTION on WEDNESDAY, 2lst JANUARY, 1959, 
at the London Auction Mart, 155 Queen Victoria Street, E.C.4 
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By order of Mortgagees 





COBHAM, SURREY | SYDENHAM 
FREEHOLD | 266/272 KIRKDALE, S.E.26 
formerly known as THE NEW MOON CAFE, FREEHOLD 
PORTSMOUTH ROAD SHOP AND OFFICE INVESTMENT 
Frontage about 33ft. 9 in. Depth about 118 ft. | Total ‘ae. 82 ft. 
Two INTER-COMMUNICATING SHOPS FOUR SHOPS WITH OFFICES OVER 
With ten bedrooms and two bathrooms over Floor Area about 14,000 sq. ft. 
WITH VACANT POSSESSION Let on Insuring and Repairing Leases 
Joint Auctioneers : Rent roll £3,339 per annum 
Messrs. G. L. Wess & PARTNERS, 70 High Street, Teddington | — (including £250 p.a. estimated) 
Solicitors : | Solicitors : 
Messrs. PARKER, SLOAN & PINsENT, 12 Carlos Place, Grosvenor Square, W.1 Messrs. STAFFORD CLARK & Co., 3 Laurence Pountney Hill, E.C.4 





Auctioneers’ Offices: 77 GROSVENOR STREET, LONDON, W.1. MAYfair 7666 
And at 35 CASTLE STREET, EDINBURGH, 2. Caledonian 4310 
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20, HANOVER SQUARE, LONDON, W.1 


MAYfair 3771 (15 lines) 


Hereford Office: 14 BROAD STREET (Telephone 3087/88) 
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Please, Mister, Can Nobody _ 
Help My Dog? <a 


“Ves, of course we can help him— 
and all the other dogs who may be 
in special need of care. This is one 
of the Canine Defence Free 
Clinics up and down the country 
where the pet of the poorest receives 
treatment equal to the finest in the 
land.” 


Every National Canine Defence 
League Clinic has a full hospital 
service behind it....It is to 
maintain and develop this service 
—as well as all our other humane 
activities, protecting dogs from 
cruelty and ill usage of every 
kind—that we ask for the practical 
help of all kind-hearted people. 


CANINE eo) DEFENCE 


Secretary: R. Harvey Johns, B.Sc., 10 Seymour St., London, W.1 
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MESSRS. 
Chartered Auctioneers and Estate Agents, Survevors and Valuers 
will offer by AUCTION at tl 
LONDON AUCTION MART, 155 Queen \ wia Street, E.C.4 


On THURSDAY, JANUARY 15, 1959, at 2.30 p.m. prompt 


FREEHOLD RESIDENTIAL TWO PROMINENT 
BUILDING LAND FREEHOLD SHOPS 
Approximately 3.4 Acres th spacious premises 
en rae a 581a and 581b GREEN LANES 
VI SERS ESSEK . saad HARRINGAY, N.8 
Planning permission for 17 Detached Fotal floor space 2,600 sq. ft. 
Bungalows PULL VACANT POSSESSION 


FREEHOLD SHOP AND er emcee 
PREMISES 
71 HIGH RD., TOTTENHAM, N.15 FREEHOLD SHOP 
COMPLETE VACANT POSSESS!ON INVESTMENT 
173 HIGH STREET, 
FREEHOLD WALTHAMSTOW, E.17 
AGRICULTURAL LAND Let full repairing and insuring 
Approximately 34.34 Acres necro 
it Per £550 Annum 


ROLVENDEN, near ASHFORD, exclusive 
KENT 


FREEHOLD RESIDENTIAL 
INVESTMENTS 
198-208 (even), 212 and 220 TOWN 
ROAD, EDMONTON, N.9 
62 SEAFORD ROAD, TOTTENHAM 
N.15 


LEASEHOLD RESIDEN- 
TIAL INVESTMENTS 
70, 74, 82 and 88, TEWKESBURY 
ROAD, TOTTENHAM, N.15 
45 SUTHERLAND ROAD, BOW, E.3 
12, 14, 16 PARR ROAD, EAST HAM 
15 MALVERN ROAD, N.8 
243 NAGS HEAD ROAD, 
PONDERS END 
15-31 FOLKESTONE ROAD, N.18 


10 LANGHAM ROAD, N.15 
86 ANN STREET, S.E.18 
30 and 32 PIER ROAD, E.16 


LEASEHOLD HOUSE, h part 4 + KTHERLEY ROAD, N.15 
LEASEHOLD HOUSE, th full 20 GILPIN GROVE, N.1s 
I i irs Inav be t Auct eers’ Oth 
270/2 WEST GREEN ROAD, TOTTENHAM, N.15 
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CURRENT TOPICS 


Corporate Sealing of Contracts 


THE binding of bodies corporate by their agents’ contracts 
in the same way as any other principal is recommended by 
the Law Reform Committee in its Eighth Report (Sealing of 
Contracts made by Bodies Corporate, Cmnd. 622). The 
Committee was invited by the Lord Chancellor to consider 
whether any alterations were desirable in the law as to the 
formalities required in the case of contracts made by, or 
notices or other documents required to be given or executed 
by, bodies corporate, not being companies within the meaning 
of the Companies Act, 1948, having regard in particular to 
the decision in Wright v. Romford Borough Council [1957] 
1 Q.B. 431. That case was concerned with the repudiation 
by the council of a contract given to the plaintiffs to carry out 
certain demolition works. The plaintiffs brought an action 
for damages for breach of contract and the council succeeded 
in their defence that as they were a body corporate and the 
agreement was not under seal, it was not binding on them. 
The Committee was impressed by the almost unanimous 
demand for the abolition of the formalities at present required 
in the case of contracts made by the relevant bodies corporate. 
The Committee remarked that if the formal requirements of 
the law were to be strictly complied with in all cases, serious 
inconvenience must result. The members of the Committee 
were convinced that, if the law remained unaltered, it would 
continue to be ignored in a multitude of transactions, many 
of which fell clearly outside the recognised exceptions to the 
requirements necessitating sealing of contracts. The Com- 
mittee recommends that bodies corporate should be bound 
by any acts of their agents and considers that there is no 
reason why such notices as notices to quit and other documents 
should not be signed or executed by any person having 
authority to act on the corporation’s behalf. The recom- 
mendation is made that any new statute passed to implement 
the Committee’s recommendation should be expressly applied 
to incorporated building societies. It is stressed that 
deeds and other documents which by statute require to be 
executed under seal should continue to require execution 
under the seal of the corporation. We respectfully agree with 
the Committee’s observation that a law which is ignored 
because it is both uncertain and impracticable and which, if 
enforced, may lead to inequitable results, is a bad law. We 
hope that an early opportunity will be taken to implement 
the Committee’s recommendations and that any Parliamentary 
debate on them will be sufficiently wide to give consideration 
to the necessity of seals in general, for example, on share 
transfers, a question which we considered in our issue of 
22nd November last, at p. 833. 
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County Court Plaint Fees Increased 


As from 12th January, 1959, plaint fees on a money claim 
in the county court suffer an increase by virtue of the County 
Court Fees (Amendment No. 2) Order, 1958 (S.I. 1958 
No. 2154 (L.16)). Fee 1 (i) of the County Court Fees Order 
is completely replaced, and under the new scale there are 
increases of Is., 2s., 3s. and 4s. respectively where the claim 
does not exceed £1, £2, £3 or £4. There is an increase of 
5s. in the case of all claims from £5 to £26, and thereafter 
the increase rises steadily to a peak of 12s. in the case of 
claims ranging from £39 to £41. For claims in the range 
£42 to £63 the increase diminishes steadily to a mere Is., 
while from £64 to £100 the fee remains at its present level 
of £3. For claims over £100 the present fee of £3 rises to £4. 
The incidence of the changes therefore varies greatly as 
between different points in the scale of amounts claimed, 
but although the immediate results may appear anomalous 
the new fee structure as a whole presents a balanced and 
logical graduation. The Order also prescribes the fees 
payable on applications under the Maintenance Orders Act, 
1958, with effect from 16th February, 1959: it need only 
be noted here that the fee on application for an attachment 
of earnings order when not made on the hearing of a judgment 
summons will be 10s. 


A Code of Responsible Conduct ? 


It is an offence to refuse to aid or assist a constable in the 
exercise of his duty to preserve the peace if it is proved that 
the constable saw the breach of the peace committed, that it 
was reasonable in the circumstances for him to call upon the 
accused for assistance, and that the accused, when called upon, 
refused to go to the constable’s aid. By way of defence the 
accused may show that he had a lawful excuse for with- 
holding his assistance or that physical inability prevented 
him from answering the policeman’s call, but it is not open 
to him to plead that his help, if given, would have been of no 
avail. As Mr. WILLIAM DEEDES, M.P., has recently suggested 
in an article in the Daily Telegraph (22nd December), few of 
the general public realise that this indictable misdemeanour 
forms part of the common law, and the same ignorance 
undoubtedly exists concerning a private citizen’s duty to arrest, 
in so far as every subject is bound to arrest any person about 
to commit a felony or treason or any act endangering life 
and any person whom he suspects upon reasonable and 
probable grounds of having committed a felony. The law 
relating to arrest by private persons has been described as 
“most unsatisfactory and almost a snare ’’ because members 
of the public who are aware of this duty may suddenly find 
themselves faced with the choice of risking punishment in a 
criminal court if they fail to make an arrest and an action 
for false imprisonment if they make a mistake as to their 
rights. Mr. Deedes maintains that many of these difficulties 
could be overcome if a code of responsible conduct bearing 
the title “‘ The Citizen and Crime ” was published containing 
“a simple statement of . . . rights and duties under common 
law.”’ Such a booklet may well be widely read, but we are 
not sure that many of these “ rights and duties ” are reducible 
to “‘asimple statement.” Even if they were, mere knowledge 
of the law may not be sufficient to induce people to rush 
to answer the call of a police officer who is being attacked 
by a gang of hooligans armed with flick knives and bicycle 
chains. 
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“Hasty Marriage Seldom Proveth Well” 


THE above quotation from Shakespeare’s Henry VI is 
brought to mind by the interesting article on ‘‘ Modern 
Scots ‘Runaway Marriages’”’ published in the Juridical 
Review of December, 1958. In it the authors review certain 
recent cases involving the defiance of parental authority on 
the part of young love. The article discusses in general 
the question of couples domiciled abroad going to Scotland 
with a view to evading the requirements of their domiciliary 
laws, particularly those relating to parental consents. This 
problem is not peculiar to Scotland as couples from the 
Continent come to England to marry without parental 
consent, although it seems that they manage to avoid the 
headlines more successfully than runaway couples going 
north of the Border. The suggestions made in the article 
therefore deserve consideration from the point of view of 
being made generally applicable. It is there submitted that 
legislation should explicitly forbid the solemnisation of 
marriage between persons either of whom under his or her 
personal law is incapable of contracting marriage for reasons 
of lack of age, of consanguinity or affinity, or of lack of third 
party consents. Whether or not failure to comply with this 
rule should nullify the marriage should be determined by the 
relevant foreign personal law. Enforcement of these rules 
would be attained by requiring a person subject to a foreign 
personal law to give notice of that fact when application is 
made for publication of banns or of notice of intention to 
marry. Such publication should be refused until the produc- 
tion of (1) a certificate issued by the competent authorities 
of the applicant’s State to the effect that no impediment to 
the marriage exists by the law of that State, or (2) an affidavit 
by the applicant that he or she is subject to no incapacity 
under the relevant personal law, or (3) a decree of the court 
authorising the marriage. We favour further ventilation of 
the ideas set out in the article quoted. 


A.I.D. 


Lorp READING, writing in the Michaelmas, 1958, number 


given artificial insemination by a donor without her husband’s 
consent is not at present a ground for divorce but that it 
would be in the,general interest to make it so; the further 
opinion is expressed that it is no solution to the legal problems 
raised by artificial insemination to bring the whole practice 
of A.I.D. within the scope of the criminal law. In his article 
entitled “Some Legal Aspects of A.I.D.,” Lord Reading 
indicates some of the problems which will face the Depart- 
mental Committee on human artificial insemination and its 
legal consequences, under the chairmanship of the EARL OF 
FEVERSHAM, when it drafts its recommendations. Must a 
‘“ test-tube baby ”’ be illegitimate ? Where marital intercourse 
continues alongside artificial insemination, can there be 
certainty that the husband is not the father? How should 
parentage be entered on the registration of the child’s birth ? 
Although the British Medical Association is collecting evidence 
from doctors and others with experience of artificial insemina- 
tion, we understand that it is not yet certain whether that 
Association will give evidence to the Committee. It would 
be a pity if the Committee is deprived of information from 
any knowledgable source to assist its members in reaching 
conclusions and making recommendations on this difficult 
subject involving, as it does, much both in the way of human 
happiness and legal pitfalls. 
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MEDICAL PARTNERSHIPS—I 


MEDICAL PARTNERSHIPS WITHIN THE NATIONAL HEALTH SERVICE 


On being consulted by a general medical practitioner who 
wishes to admit a partner, it is important, first of all, to find 
out whether he is practising within the National Health 
Service Act, 1946, or is carrying on an entirely private practice 
outside the provisions of this Act. This does not mean that 
a practitioner practising under the Act does not also treat 
private patients. There are, of course, also partnerships 
composed of some partners practising within the Act and 
other partners entirely outside it, but these are comparatively 
rare, and if consulted by a member of such a partnership, 
one should refer to the National Health Service (Amendment) 
Act, 1949, which sets out the position. 

Some practitioners are mistakenly of the opinion that, 
although they have joined the National Health Service, they 
are still at liberty to sell the private part of their practice. 
In fact, once a practitioner has had his name placed on the 
medical list of an executive council he cannot ever sell any 
practice in that executive council's area even if he retires and 
purchases an entirely different private practice. 

Having obtained from one’s client the information that 
he is practising within the Act, the next step is to make 
certain that he has put into operation the necessary machinery 
to admit a partner. Nearly all the steps to be taken under 
the 1946 Act require three months’ notice, although most 
authorities agree to accept a shorter notice. It is, therefore, 
important to make arrangements for the admission of a 
partner some three or four months before the date of the 
commencement of the partnership. If your client has taken 
no steps whatsoever, he should immediately apply to the 
executive council upon whose medical list his name appears, 
for permission to take a partner. Various forms will be returned 
for completion both by the present partner and the partner 
to be admitted. 

The three main points with regard to these notices are as 
follows :— 


(1) The proposed partner must complete a form applying 
to have his name placed on the medical list of the relative 
executive council and also the obstetric list if applicable. 

(2) There must be an application to be paid on a notional 
list basis if this is applicable. Capitation fees payable in 
respect of patients between the numbers of 500 and 1,500 
on each practitioner’s list are considerably larger than the 
capitation fees paid on their remaining patients. To 
encourage practitioners to take partners, one can apply to 
be paid on a notional list which means that, if a practitioner 
has 3,000 patients and is admitting a partner, then 1,500 
are notionally transferred to the incoming partner and a 
further loading is obtained. In larger partnerships this 
procedure can be carried out as many times as 1,500 can 
be divided into the total number of patients of the practice. 

(3) Notice must be given to the executive council as 
to how the partners wish to deal with superannuation. A 
practitioner’s ultimate pension is a percentage of his total 
earnings throughout his medical career and, therefore, the 
more he earns the larger his pension. On a practitioner 
taking a partner, if no action is taken the partners are 
considered, so far as superannuation is concerned, to be 
earning the total remuneration received by both partners 
in equal shares. Alternatively, notice can be given to the 
executive council that the partners wish to be considered 
to be earning the fees received from the executive council, 


so far as superannuation is concerned, in the proportions 
to which they are entitled to the net profits from time to 
time. This is by far the fairest method as there appears 
to be no reason why a senior partner should give up an 
equal share of his superannuation on the admission of a 
partner. Some practitioners also hold superannuable 
appointments and the superannuation from these can 
either be retained by the partner holding the appointment 
or, again, can be shared. The relevant authority is reg. 65 
of the National Health Service (Superannuation) 
Regulations, 1955. 


Division of partnership profits 


Before advice is given on the shares in the net profits to 
which the partners are to be entitled, s. 35 of the National 
Health Service Act, 1946, should be read in detail. It will 
then be seen that there can be considered to have been a sale 
of goodwill without actual money passing. Under subs. (9) 
of s. 35 it is possible and highly desirable to forward all draft 
articles of partnership to the Medical Practices Committee to 
obtain their certificate that the law against buying and selling 
is not being infringed. This certificate is a complete protec- 
tion to the parties. The committee will never grant their 
certificate unless a junior partner reaches equality or near- 
equality of share within, at the latest, ten years from the 
commencement of the partnership, with suitable intermediate 


increases. The largest difference usually permitted is 2 per 
cent. For the committee to grant their certificate, the right 


for the junior partner to increase his share must be absolute 
and not dependent upon any eventuality such as the lists, 
profits or gross receipts increasing. If any of the partners 
has the right to undertake any professional work outside 
the practice and retain the remuneration, the committee will 
require to know how much time such partner devotes to this 
work and will not issue their certificate if, in their opinion, 
such partner is not attending to his full share of the work 
of the practice. The junior partner is often asked to purchase 
a share of the surgery furniture and practice equipment and, 
provided he pays the correct figure, this is perfectly permissible, 
but the committee will require to know the sum’being paid. The 
junior partner also often has to buy a house on entering into 
partnership and, again, provided that a proper price is paid, 
there is no objection to this. It is important that the Medical 
Practices Committee’s certificate should be obtained in respect 
of any price paid for a house as, apart from the protection 
under subs. (9), extremely few mortgagees’ solicitors will 
complete the mortgage unless the certificate is forthcoming. 

The National Health Service (General Medical and 
Pharmaceutical Services) Regulations, 1954, also affect the 
shares of partners to the extent that no partner must receive 
less than one-third of the share of the partner holding the 
largest share. For example, if a third partner is admitted to 
a partnership of two, in which the two senior partners are 
equal partners, the minimum share the junior could be given 
would be one-seventh, leaving the two seniors each with a 
three-sevenths share. 


Form of partnership deed 


After it has been decided to which shares the partners are 
to be entitled, the next step to consider is the form of the 
partnership deed, The only partnership which gives partners 
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security is a partnership for the joint lives of the parties 
terminable only on death, retirement or expulsion, with an 
enforceable restriction clause on a partner who retires or is 
expelled. Term partnerships or partnerships with the right 
to dissolve, leaving partners free to practise in the area of 
the practice, tend immediately to encourage competition 
amongst the partners, which is quite unsatisfactory. 

If there is a right to dissolve, it is also extremely difficult 
to safeguard all the partners’ interests. The difficulties are 
mainly that there are usually practice premises which cannot 
well be shared after dissolution, and also the partners’ lists 
of patients seldom correspond to the patients they actually 
treat. Where there are more than two partners, a provision 
in a partnership deed to the effect that the death or bank- 
ruptcy of an individual partner not dissolve the 
partnership between the surviving and continuing partners 
is quite essential, but seldom found. 

A partner should be at liberty to retire from the partnership 
on six months’ notice, although the senior partners usually 
consent not to retire for a period from the commencement 
of the partnership, in order to allow the junior partner a 
proper introduction to the practice. 


does 


Expulsion clauses in medical articles of partnership do not 
differ in any way from expulsion clauses in any other articles 
of partnership. 

The restriction clause to be inserted is most important and 
requires careful drafting. Since the case of Routh v. Jones 
(1947) 1 All E.R. 758; 91 Sov. J. 354, it is quite clear that a 
restriction against all forms of medical practice is unenforce- 
able. This was a case which actually dealt with a principal 
and assistant, and not partners, but it is clear that it would be 
followed from the case of Whitehill v. Bradford |1952) Ch. 236 ; 
96 Sot. J. 42. The other points to be borne in mind are the 
time of the restriction and the area. In the case of Whitehill 
v. Bradford a period of twenty-one years was upheld, but the 
usual period in partnership articles is ten years. The radius 
should be the area actually visited by the practitioners and 
not further and should not include some isolated points 
where one or two patients are visited. The National Health 
Service has in no way affected restriction clauses. It is 
perfectly true that one partner cannot force another to remove 
his name from the medical list of an executive council, but if 
such partner refuses to do so on retirement or expulsion 
it would do him little good as his partner would have his 
remedies under the restriction clause. 

The case of Whitehill v. Bradford is also interesting as it 
emphasises a point which is not usually appreciated, namely, 
that the National Health Service did not do away with goodwill 
but merely made it illegal to buy and sell this particular asset. 

If your client is the incoming partner and you are approving 
the articles of partnership on his behalf, and not drawing 
them on behalf of the senior partner or partners, it is essential 
that you should see that there is no right for the senior partner 
or partners to terminate the partnership so far as the junior 
partner is concerned except, perhaps, during the first year of 
the partnership. Many articles of partnership between 
practitioners are drawn so that the senior partner or partners 
are in a position to dismiss the junior partner, even up to 
periods of seven years after the commencement of the part- 
nership. Many junior partners have had to accept these 
terms in view of the difficulty of entering into partnership, 
but obviously such provision merely puts the junior partner 
in the position of an assistant and not a partner. Some further 
clauses to be found in partnership deeds will be considered 
in the concluding article in a later issue. 
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There are two rather unusual partnerships upon which one 
might be consulted, namely : 

(1) The two practitioners, one of whom may not have a 
list of 1,500 patients, may wish to enter into partnership 
merely to obtain the notional list payment, but wish to 
retain the fees they earn themselves and continue to pay 
their own expenses. It is doubtful if such an arrangement 
is a partnership at law as there is no sharing of profits or 
expenses, but it is often successful in obtaining a payment 
on a notional list basis and presumably, if the partnership 
deed is under seal, even if it does not meet the requirements 
of a partnership at law, the provisions at any rate are 
enforceable. 

(2) Owing to the difficulties of entering into partnership, 
a junior often finds an elderly practitioner who is willing 
to take him into partnership for a year with a view to 
succession. Provided that there is no infringement of 
s. 35 of the National Health Service Act, 1946, there is 
certainly no objection to such an arrangement which may 
well suit the senior partner as he has the satisfaction of 
knowing who will attend his patients in the future and can 
dispose of his house without difficulty. Under the regula- 
tions, a junior partner in such circumstances would not 
succeed as of right to the senior partner’s practice unless 
the partnership had been in being for at least a year. If 
one’s client is the junior partner in these circumstances, 
it is essential when preparing the partnership deed to 
insert a provision that the senior partner will retire after 
a year, and preferably only when the succession is confirmed 
should the junior partner be liable to buy the senior partner’s 
practice house. 

Practice premises 

When drafting or approving articles of partnership on 
behalf of one’s client, it is most important in medical partner- 
ships to consider the position of the various practice premises. 
This is not so important in the country as in built-up areas, 
where a considerable proportion of the goodwill of the practice 
attaches to doctors’ houses rather than to individual doctors. 
The Landlord and Tenant Act, 1954, has not simplified the 
position as it is considered that doctors practising in other 
doctors’ premises may well become protected tenants. In 
the circumstances, it is advisable to draw the expenses clause 
in loose terms with an overall proviso that a doctor using 
another doctor’s’ premises shall be considered to be in the 
position of a licensee (or visitor) and not a tenant. If doctors 
do practise from their own houses and are prepared to give 
options over these, exerciseable on their death or retirement, 
then a provision should be inserted to that effect, but again, 
this should be an option to buy and not lease as otherwise 
again the continuing partner might well become a protected 
tenant, and if the partner who has retired, or his widow in 
the case of death, wished at a later date to realise his or her 
assets, they might be prevented from doing so. The purchase 
price should, in default of agreement, be settled by valuation 
at the date of purchase and the valuers should be instructed 
in fixing their price to disregard any value attaching to the 
property by reason of the goodwill of the practice; they 
should be requested to fix their price upon a basis of willing 
seller and willing buyer in the open market with vacant 
possession on completion. If the main practice premises, or 
any other premises for that matter, are owned by the partner- 
ship, then the junior partner should buy his share in these and, 
if they are held on lease, the lease should be assigned to the 
new partnership. In certain circumstances, it is possible 
to apply to the Group Practice Loans Committee for an 
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interest-free loan, to enable new practice premises to be 
built or purchased, or old ‘premises renovated. In the first 
instance, application should be made to the appropriate 
executive council and it is essential that the premises should 
relate to the main practice, and also that there should be at 
least three partners, except in rural districts where loans can 
be granted to two partners. 

The Medical Practices Committee intimated that they 
would be prepared to issue their certificate under s. 35 (9) of 
the National Health Service Act, 1946, in respect of a payment 
made by a surviving partner to personal representatives of 
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the deceased partner, if it was certified that the surviving 
partner had succeeded to as much of the practice as he could 
reasonably hope to secure and that all the legal formalities 
had been carried out. Of course, this would be in the nature 
of a charitable gift and, presumably, one is always free to 
make such charitable gifts as one wishes, but it is interesting 
to note that the Medical Practices Committee would be 
prepared to grant their certificate in such circumstances, and 
one cannot help but be left wondering by what method one 
could ensure the making of a compulsory payment in such 
circumstances. J. M. F. L. 
(To be concluded) 


IN THE ROAD 


TRAFFIC ACTS 


‘ 


THE meaning of the term “road” in the Road Traffic and 
the Road Transport Lighting Acts was discussed at 98 SoL. J. 
641. A recent decision (Griffin v. Squires [1958] 1 W.L.R. 
1106; 102 Sor. J. 828), clears up a point discussed in that 
article and, in considering this case, the opportunity will 
be taken to mention three other English cases decided since 
the article and some minor statutory changes. The term 
“public place,” which is used in the sections striking at 
driving or being in charge of vehicles under the influence of 
drink or drug, will also be discussed. 

The first statutory change is that the definition of ‘‘ road ” 
in the Road Transport Lighting Act, 1927, has been re-enacted 
without amendment in the consolidating Road Transport 
Lighting Act, 1957; s. 17 of the latter Act defines it as “ any 
highway or any other road to which the public has access.” 
The definitions in the Road Traffic Acts are substantially 
the same ; in the Road Traffic Act, 1956, s. 54, it is exactly 
the same and in the Road Traffic Act, 1930, s. 121, it is the 
same save for the inclusion of “ bridges over which a road 
passes.’ According to 19 Halsbury, 3rd ed., p. 13, public 
bridges are highways so far as the right of passage is concerned. 
The other statutory changes apply only in certain docks and 
are mentioned in the next paragraph but one. 


Private roads 

In the cited article the case of O’Brien v. Trafalgar Insurance 
Co. (1945), 109 J.P. 107, was mentioned on the question 
whether the “ public had access” to a particular road. 
Normally, if a way is a road in the ordinary sense of the term 
and the public in fact have access to it by tolerance of the 
owner of the land and use it for passing and re-passing 
generally, the fact that it is a private road on private land 
will not prevent it from being a road within the statutory 
definition. In O’Brien’s case, the road was inside an ordnance 
factory to which only pass-holders were admitted and police 
at the gates prevented other members of the public from 
entering. In those circumstances it was held that the road 
in question was not one to which the public had access. 
The same point arose in Buchanan v. Motor Insurers’ Bureau 
[1955] 1 W.L.R. 488; 99 Sor. J. 319. An accident had 
occurred (in 1949) inside the London Docks, on a dock road. 
It was argued that, as the police at the dock gates seldom 
stopped people from entering the docks, the public had access 
in fact; there was, however, evidence that people without 
passes were not allowed in the docks and that the police did 
from time to time stop ordinary members of the public from 


entering. It was held that the dock road was not a road 
within the meaning of the Road Traffic Act, 1930, s. 121. 
O’Brien’s case was cited by counsel but, rather suprisingly, 
it was not mentioned in the judgment. In Newcastle-upon- 
Tyne Corporation v. Walton [1957 Cr. L.R. 479, the divisional 
court held that a quayside, along which members of the public 
were free to walk and drive vehicles and did so, was a “ road ”’ 
although certain local Acts vested the operation of the 
quayside in the corporation. 

By special Acts of Parliament, however, certain provisions 
of the Road Traffic Acts, 1930 and 1934, are specifically 
applied to dock roads of certain dock undertakers, e.g., 
dock roads in the Port of London (Port of London Act, 
1950, s. 21), and in the dock and harbour premises of the 
British Transport Commission (British Transport Commission 
Act, 1956, s. 27). Among the sections of the Road Traffic 
Act, 1930, so applied is s. 15. That section, at the time of 
the passing of the two special Acts, dealt with driving or 
being in charge of motor vehicles under the influence of 
drink or drug, but the words “ in charge of ’’ have since been 
repealed and the Road Traffic Act, 1956, s. 9, has replaced 
it by enacting that to be so in charge is still an offence, subject 
to certain defences and lesser penalties. In view of this 
repeal, is a person who is in charge of a car on a dock road in 
the Port of London or in a Transport Commission dock 
guilty of an offence if he is drunk? He might argue that, 
as s. 9 of the 1956 Act is not specifically applied to “ dock 
roads,” the offence is committed only if the vehicle is on a 
“road or public place’ within the meaning of the Road 
Traffic Acts and in view of Buchanan v. Motor Insurers’ 
Bureau, supra, the dock road would not be a road (unless 
different facts were found). Even if such a road was not a 
“ public place ”’ (see infra), it is submitted, however, that the 
special Acts are effective in applying s. 9 of the Road Traffic 
Act, 1956, because the Interpretation Act, 1889, s. 38 (1), 
provides that, where a statute repeals and re-enacts, with or 
without modification, any provisions of a former Act, 
references in any other Act to the provisions so repealed 
shall, unless the contrary intention appears, be construed as 
references to the provisions so re-enacted. 


Car parks 
The cited article discussed the question whether a car park 
was a road within the meaning of s. 121 of the Act of 1930 
(98 Sox. J., at p. 643). The point is now settled by Griffin v. 
Squires [1958] 1 W.L.R. 1106; 102 Sot. J. 828. The defendant 








6 [Vol. 103} 


had driven a car carelessly, and whilst not the holder of a 
driving licence, on a car park. It was found that the public 
habitually had access to this car park but the divisional court 
held, after looking at the definition of “ road ”’ in the Oxford 
Dictionary as meaning “a line of communication,” that it 
was not a road in the ordinary sense of the term. One judge 
also referred to the use of the terms “road ”’ and “ public 
place ” together in s. 15 of the same Act as showing the contrast 
between the two. In Heath v. Pearson [1957| Cr. L.R. 195, 
there was an unpaved yard adjoining a beerhouse ;_ it was 
not a thoroughfare and was completely enclosed except for 
the entrances from the public street. There were cottages 
grouped round the yard and vehicles came into it to collect 
the cottagers’ refuse. The magistrates found as a fact that 
it was not a “road” for the purposes of the Road Transport 
Lighting Act. The divisional court upheld their decision. 
In both cases it was emphasised that it was a question of 
fact for the magistrates to decide whether a place was or was 
not a “‘road”’ within the meaning of the relevant statute. 
It may be that there are car parks which can lawfully be 
deemed to be roads because of material differences in their 
circumstances. 
‘* Public place ” 

The Road Traffic Acts, 1930, s. 15, and 1956, s. 9, make it 
an offence to drive, attempt to drive or be in charge of a motor 
vehicle whilst under the influence of drink or drug on a 
“road or other public place’’; s. 15 applies also to pedal 
cyclists riding their machines but not to attempts to ride 
them whilst under such influence (Road Traffic Act, 1956, 
s. 11 (1) (c)).. In R. v. Collinson (1931), 75 Sox. J. 491, it 
was held that the term could cover private places to which the 
public were temporarily allowed access in fact as well as 
places to which the public have a legal right to go at all times. 
In that case the defendant’s car was in a field to which at the 
relevant time the public were invited to watch some point-to- 
point races. It was a private field and it seems that the 
owner of the land could have closed it at any time and objected 
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to any particular person entering. 
enforceable right in any member of the public to go into the 
field but, as the public were invited in fact to use it, it was 
during that time a “ public place ’’ for the purposes of s. 15. 
This case was followed in Elkins v. Carthidge |1947] 1 All E.R. 
829, where the place in question was an enclosure at the 
rear of an inn. There was a parking ground at the side of 
the inn and from that ground an open gateway gave access 
to the enclosure. The licensee in effect invited people into 
the enclosure and people did go and park there. It was 
held to be a “ public place.” The term “ public place ”’ 
in s. 15 and other statutes is discussed generally in the Journal 
of Criminal Law, January, 1955, p. 12. 

Section 29 (2) of the Road Traffic Act, 1930, makes it an 
offence to get on a motor vehicle or tamper with the brake 
or other part of its mechanism (unless the person concerned 
has lawful authority or reasonable cause) while the vehicle 
is on a road or on a parking place provided by a local authority. 
The section does not apply to parking places provided by any 
other person or body, e.g., a government department, public 
utility undertaker, hotel keeper or cinema_ proprietor. 
Semble, it does apply to car parks provided by a local 
authority for the private use of its staff. ‘‘ Local authority ” 
is not defined for the general purposes of the Road Traffic 
Act, 1930, but a definition not including a parish council 
appears in s. 35 for the purposes of that section. The term 
does not appear in the Interpretation Act, 1889, and in the 
Public Health Act, 1875, it does not include a parish council 
for the purposes of that Act. On the other hand, in the 
Members of Local Authorities Relief Act, 1900, the term 
does include parish councils. In the Local Government Act, 
1933, “local authority’ means the council of a county, 
county borough, county district or rural parish (s. 305 (1)). 
It is submitted that, as a parish council is in fact a local 
authority, parking places provided by parish councils, if 
there are any such places, are covered by s. 29 of the Road 
Traffic Act. 

G. 8.'W. 


“ MEMORANDUM OR NOTE” 


As is well known, s. 40 (1) of the Law of Property Act, 1925, 
provides that : ‘‘ No action may be brought upon any contract 
for the sale or other disposition of land or any interest in 
land, unless the agreement upon which such action is brought, 
or some memorandum or note thereof, is in writing, and signed 
by the party to be charged or by some other person thereunto 
by him lawfully authorised.’’. This provision, which replaced 
and was intended to give effect to the construction placed by 
the courts upon that portion of s. 4 of the Statute of Frauds, 
1677, which related to interests in land, is satisfied where 
“the agreement” in question “or some memorandum or 
note thereof ’’ is in writing and signed by the party to be 
charged. 

A leading authority as to what will constitute a sufficient 
“memorandum or note ”’ for the purposes of this section is 
Long v. Millar (1879), 4C.P.D. 450. The defendant contracted 
to sell some land at Hammersmith and signed a receipt for 
the deposit paid by the purchaser, the plaintiff. This receipt 
contained the name of the plaintiff, the amount of the deposit 


and some description of the land sold. A document embracing 


the terms of the transaction was signed by the plaintiff, but 
not by the defendant, ‘‘ the party to be charged.”” When the 
defendant found that he was unable to complete the purchase, 
the plaintiff claimed damages for breach of contract and the 
question arose as to whether there was a contract between 
the parties which satisfied the requirements of s. 4 of the 
Statute of Frauds. The court was of the opinion that there 
was, and Thesiger, L.J., found that : “‘ When it is proposed 
to prove the existence of a contract by several documents, 
it must appear upon the face of the instrument signed by the 
party to be charged that reference is made to another docu- 
ment; and this omission cannot be supplied by verbal 
evidence. If, however, it appears from the instrument itself 
that another document is referred to, that document may be 
identified by verbal evidence.” In the case which was before 
him, his lordship, in common with the other members of the 
Court of Appeal, took the view that the two documents, the 
receipt signed by the defendant and the agreement signed by 
the plaintiff, were meant to be read and compared with one 
another and were therefore sufficient to constitute a binding 
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contract. Boydell v. Drummond (1809), 11 East 142, and 
Pearce v. Gardner {1897] 1 O.B. 688, are also in point. 
However, Long v. Millar, supra, was distinguished in 
Timmins v. Moreland Street Property Co., Ltd. {1958) Ch. 110, 
where a director of the defendant company signed a cheque 
for and on behalf of the company by way of payment of the 
deposit for the purchase money. The cheque was payable 
to the plaintiff's solicitors. The plaintiff (the vendor) signed 
a receipt in which he confirmed his agreement to sell and this 
document recorded, amongst other things, the purchase price 
and the address of the property which he had agreed to sell 
to the defendant company. The Court of Appeal held that 
while the receipt was an adequate memorandum of the trans- 
action, it had not been signed by the party to be charged as, 
to use the words of Sellers, L.J., “ the signature is to the 
cheque only and I do not find any satisfactory way of linking 
it up with the memorandum—that is, the receipt—so as to 
make the receipt or memorandum a document signed by the 
company.’ For this reason, the plaintiff's claim, inter alia, 
for damages for breach of the agreement did not succeed as 
the requirements of s. 40 of the Law of Property Act, 1925, 
had not been satisfied. The principles enunciated by 
Jenkins, L.J., in this case were applied by the Supreme Court 
of New Zealand in Saunderson v. Purchase {1958} N.Z.L.R. 588, 
but it should be stressed that the ““ memorandum or note ”’ 
need not have been deliberately prepared as a memorandum 
(see, e.g., Farr, Smith & Co. v. Messers, Ltd. {1928} 1 IKK.B. 397). 
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Moreover, where there is an offer in writing signed by the 
party to be charged which is accepted by word of mouth by 
the person to whom the offer is made there is a sufficient 
agreement for the purposes of the statute (see, e.g., Smith v. 
Neale (1857), 2 C.B. (N.s.) 67) and in the event of the proof 
of the loss or destruction of the memorandum, a copy which 
has not been signed by the party to be charged may be admitted 
as secondary evidence. For example, where a lease, which 
was a sufficient “‘ memorandum or note,”’ was lost, the counter- 
part was admissible as secondary evidence of its contents 
(Barber v. Rowe (1948) 2 All E.R. 1050). 

While the “memorandum or note ” 
term which is deemed to be material, “ if a term is exclusively 
for the benefit of one party, that party may sometimes waive 
the benefit of it to sue on the contract for enforcement, even 
though the memorandum contains no evidence of that term ”’ 
—per Evershed, J., in Hawkins v. Price [1947] Ch. 645. 

The signature of the party to be charged need not be a 
subscription written at the foot of the agreement, but it must 
appear that it was written with a view to governing the whole 
instrument (see, e.g., Caton v. Caton (1867), L.R. 2 H.L. 127) 
and initials might constitute a signature (H7ll v. Hill [1947 
Ch. 231). Again, if the parties merely add their names to a 
document which was intended to be the final written record 
of the contract between them the requirement of a signature 
may be held to have been satisfied (Leeman v. Stocks {1951 
1 All E.R. 1043). rPEce 


must contain every 


Common Law Commentary 


REJECTING GOODS AFTER PROPERTY PASSED 


THE decision in McDougall v. Aeromarine of Emsworth, Ltd. 
1958] 1 W.L.R. 1126; 102 Sov. J. 860, which was noted earlier 
(102 Sot. J. 785), does not go quite so far as, from the newspaper 
report, was at first thought ; and it suffers from this defect : 
that whilst it contains a dictum that provides a gloss on 
s. 11 (1) (c) of the Sale of Goods Act, there is no discussion of 
this aspect of the matter. 

The point, it will be recalled, concerned the right of a 
purchaser to reject a yacht on the ground that it was unsea- 
worthy and so not in accordance with the contract, although 
the contract provided that the property in the vessel in the 
course of its construction would pass to the purchaser. This 
was the fundamental point : the right of a purchaser who was, 
it seemed, the owner of the goods, to reject those goods and 
re-vest them in the seller by such rejection. 

By s. 11 (1) (c) of the Sale of Goods Act, 1893, ‘‘ Where a 
contract of sale is . . . for specific goods, the property in 
which has passed to the buyer, the breach of any condition 
to be fulfilled by the seller can only be treated as a breach of 
warranty and not as a ground for rejecting the goods and 
treating the contract as repudiated, unless there be a term of 
the contract express or implied to that effect.” 

In the contract in question the provision of cl. 8 was: 
“ The said craft together with all materials equipment fittings 
and machinery purchased by the builders specifically for the 
construction thereof whether in their building yard workshops, 
water or elsewhere shall become the absolute property of the 
buyer upon the first instalment being paid hereunder provided 
that the builders shall have a lien upon the craft materials 
equipment fittings and machinery for recovery of all sums 


due whether invoiced or not under the terms of this agreement 
or any variation or modification thereof.” 

Dealing with this clause, Diplock, J., stated that there was 
no evidence that by 12th November (the date on which a 
receipt was given for the first instalment), the construction of 
the craft had been started or that any equipment, materials, 
fittings or machinery had been purchased by the defendants 
specifically for the construction of the craft. There was, 
therefore, nothing on which cl. 8 could operate, and the clause 
did not cover the passing of property after that date on its 
true construction. Consequently, though designed to protect 
the purchaser in the event of the seller’s insolvency, it did 
not appear to be apt for the purpose. 


Goods passing defeasibly 


But the learned judge went further by ruling on what he 
considered the position would be if the clause were effective to 
pass the property as production proceeded ; and concluded 
that the property did not necessarily pass to the purchaser 
indefeasibly. His lordship stated that it was not an un- 
familiar conception in contracts for the sale of goods that the 
property should pass defeasibly. With great respect, it is 
considered that it is unfamiliar : one of the few cases of the 
sale of specific goods where it was held that the delivery and 
acceptance did not operate to pass the property indefeasibly 
(Varley v. Whipp [1900] 1 O.B. 513) has always been regarded as 
an anomaly. The authorities on which his lordship relied in 
support of this dictum were two: one a Scottish decision, 
where the law is admittedly different on this point (confirmed 
by s. 11 (2) of the Act), Nelson v. William Chalmers & Co., 
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Lid. {1913! S.C. 441, and the other a Privy Council case, 
Colonial Insurance Company of New Zealand v. Adelaide 
Marine Insurance Co. (1886), 12 App. Cas. 128 (where it 
could be argued that the relevant principle expounded was a 
dictum but on the whole this is regarded as not a sound 
argument). His lordship admitted that neither of these deci- 
sions is binding on an English court but he considered them 
right in principle and in accordance with common sense. 

Few would disagree with that appraisal, and a principle 
with a parentage of such sound stock should do well. But if 
we read on we see that the principle has been applied in a 
limited way : it depended here on the fact that the clause was 
intended to operate on incomplete goods or their components, 
and the principle is that when such incomplete goods are 
complete the fact that they have vested in the purchaser in 
the course of completion does not deprive the purchaser of his 
right to reject. It is hard to see on what ground any other 
decision could be come to: it does not provide any confirma- 
tion of the hope that Varley v. Whipp had, after all, an equally 
sound and legitimate birth. 


Acceptance 

Even if there was no discussion of s. 11 in McDougall’s case 
it would still not be difficult to dispose of any argument that 
the decision was given per incuriam. Section 11 almost 
certainly is meant to apply to goods in existence at the time of 
sale and would appear to presuppose that the property passed 
by an act of acceptance. It is in this respect that MWcDougall’s 
case differs : the property passes not by an act of acceptance 
but by the acts of appropriation on the part of the seller. 
Hence the problem which ss. 34 and 35 of the Act present 
need not trouble us here. 

Section 34 is the section which lays down that delivery 
to the buyer of goods which he has not previously examined 
shall not operate as an acceptance unless and until he has had 
a reasonable opportunity to examine the goods for the purpose 
of ascertaining whether they are in accordance with the 
contract. Section 35 says that the buyer is deemed to have 
accepted the goods when the goods have been delivered to 
him and he does anything inconsistent with the ownership 
of the seller, or when he retains them after lapse of a reasonable 
time. In Varley v. Whipp specific goods sold by description 
had been delivered in such circumstances as to give ground 
to argue that they had been “ accepted ”’ within s. 35 so that 
the property had passed and, indeed, the county court judge 
so held, but it was held on appeal that the purchaser could 
reject the goods when he discovered they did not answer the 
description, and was not limited to damages by virtue of 
s. 11 (1) (c). McDougall’s case is different on that point also. 


Buyer’s right to reject 

There is also another point of interest in the decision: the 
seller offered, after the first trial when certain defects were 
found, to put matters right, and the buyer acceded to that 
proposition. But after the seller had done whatever it was 
that he thought would effect a cure the vessel was still not 
found satisfactory. The seller then made another offer : 
to put right the defects to the satisfaction of the parties’ 
respective surveyors. That was rejected as not producing 
the equivalent of a new vessel. Subsequently another offer 
DERBY Law Society Annual General Meeting held 
December, the following officers were elected. 
President, Mr. C. I’. Rk. Cleaver, of Alfreton; Vice-President, 
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Howarth, of Manchester, and Hon. Secretary, Mr. A. J. Moore, 
of Derby. 
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was made to do certain specified work on condition the yacht 
were accepted or give a specified discount. 

Now the contract provided that the vessel should be 
completed to the satisfaction of the buyer, so the offers to d 
work to the satisfaction of the surveyors would be a new offe: 
of a different contract. Was it unreasonable of the plaintif 
to say that he was not satisfied ? 

The answer to this point turned on another point of som« 
importance. There was a clause which provided that any 
defect found within six months after acceptance trials woul 
be repaired by the seller, but that he should not be liabk 
after that period nor at all in regard to sub-contracted work 
Then appeared this sentence at the end of the clause: “‘ Every 
guarantee and/or warranty and/or condition implied by statut: 
or common law is expressly excluded from this contract.’ 

In the light of that clause his lordship held that rejection wa: 
really a prudent course for the buyer to take. The clause dic 
not extend the builders’ liability to defects occurring before 
the acceptance trials, and these defects, it seems, did so appear 
It was argued that the clause should be construed as applying 
to defects occurring after a trial run, but his lordship, whils' 
accepting that this might be a possible interpretation, con- 
sidered that the contract must be looked at as a whole and 
in particular, it must be ascertained whether any other claus¢ 
gave the buyer a remedy: if not that limited interpretatior 
would be tempting. 

3ut there were the provisions allowing the buyer to reject 
the vessel if he was not reasonably satisfied, and he considered 
that the purchaser was entitled to operate that provision and 
would not have been protected by any implied warranty ot 
condition. 

Time for remedying, defects 

But the purchaser is not necessarily entitled to reject 
after the first trial run: where that event occurs sufficiently 
early before the date for completion the seller is entitled to 
endeavour to put matters right so long as he does so within 
the time allowed. In the contract in question a date was 
given but was qualified by a provision that the date could not 
be guaranteed. His lordship held that in such a case the seller 
must complete within a reasonable time after the specified 
date. 

The fact that the vessel was a pleasure yacht did not prevent 
his lordship from holding that time was of the essence of the 
contract, and a condition and not a warranty, so justifying 
rejection. He found that the buyer could have reasonably 
rejected in July but did not in fact do so: the sellers had a 
tempus penitenti@ but they did not complete the vessel by 
remedying the defects. Not till September did the buyer 
formally notify the sellers that he regarded the contract as 
repudiated, by which time the sellers were offering to complete 
on a basis which his lordship found would not have been a 
performance of the contract. 

Summing up, we may say that this case is of limited use in 
regard to the right of a buyer to reject specific goods which 
have vested in him as owner ; it is also a useful guide on the 
meaning of that subjective phrase “ the purchaser’s satisfac- 
tion,’ and on the point that time may be of the essence even 
though goods are wanted for personal use rather than as 
things of commerce. L. W. M. 


Mr. Paul Butters, solicitor, of Stafford, had his play ‘“ The 
Feast of Stephen ’”’ performed on 15th December at Bradford 
by a professional company. 

Judge R. H. Norris, county court judge since 1947 of No. 25 
circuit, retired at the end of last year. He continues as deputy 
chairman of Warwickshire Quarter Sessions, 
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A CHANGE OF INTENTION 


THE intention of the taxpayer at the time of entering into a 
transaction which results in a profit is sometimes an important 
factor in determining whether such profit is a capital profit 
or an income profit. The recent case of West v. Phillips 
(1958), 51 R. & I.T. 560, shows that the reasons which 
underlie a change of intention, so that houses originally 
built as investments come to be sold in considerable numbers, 
are also of much importance in determining whether a 
liability to tax is thereby incurred. 

In the case of a company the “ mere setting up of the 
company points to a trading intention because of its implied 
continuity ’’ (per Lord Claremont in Inland Revenue Commis- 
stoners Vv. Reinhold (1953), 34 Tax Cas. 389, at p. 393), while 
the actual intention is set out in the company’s memorandum 
of association and, maybe, to a lesser extent, in its articles 
of association. On the other hand, the company’s intention, 
as expressed in its objects clause, may be negatived by the 
conduct of the company over a period of time, while an article 
of association stating that profits from the sale of particular 
assets are to be capitalised and not distributed in dividends, 
is not conclusive evidence that the company, in making such 
sales, has not been engaged in a trade or concern in the nature 
of trade. 


Purchases for resale 


More difficulty may be experienced in ascertaining the 
intention of the individual taxpayer, particularly in the case 
of isolated transactions. Where the subject of the transaction 
is normally used for investment, e.g., land and houses, a 
number of transactions in the nature of temporary investments 
may fail to render the resulting profit liable to tax ; and so 
may an isolated purchase of houses for resale at a better price 
by a person nut normally engaged in property dealing, as in 
Inland Revenue Conunissioners v. Reinhold, supra. In that 
case the Lord Advocate argued on behalf of the Crown that 
if at the time of purchase the taxpayer had resolved to sell 
on the happening of certain conditions, and multo magis, 
if he at the time instructed his agent to sell on the happening 
of that selected event, the transaction could never be treated 
as an investment ; the profit accretion must be treated as 
income. But the court refused to accept this argument 
and held that the Commissioners were justified in treating 
the profit in question as not assessable to tax. 

Certain transactions, however, show inherently that they 
are not investments but incursions into the realm of trade. 
In Inland Revenue Commissioners v. Livingston (1927), 
11 Tax Cas. 538, at p. 542, Lord Clyde said: “I think the 
test which must be used to determine whether a venture 
is or is not ‘in the nature of trade’ is whether the operations 
involved in it are of the same kind, and carried on in the same 
way, as those which are characteristic of ordinary trading 
in the line of business in which the operation was made.” 
Other relevant conditions summarised by Rowlatt, J., in 
Jones v. Leeming (1930), 74 So. J. 247; 15 Tax Cas. 333, 
and by Lord Russell in Inland Revenue Commissioners v. 
Reinhold, supra, are whether the article purchased, in kind 
or in quantity, is capable only of commercial disposal and 
not of retention as an investment or of use by the purchaser 
personally ; the altering or maturing of an article to make it 
more readily saleable ; and the existence of an organisation 
for disposing of a large unit in smaller units and advertising 
them. 


Houses as stock-in-trade 

In the case of an individual or company the way assets 
are treated in the accounts may also be relevant to a deter- 
mination of liability to tax. In James Hobson & Sons, Lid. 
v. Newall (1957), 50 R. & LT. 697, at p. 698, Harman, J., 
said: “It would have been a misuse of language to have 
suggested that, simply because the company had not intended 
to sell houses when it had built them, therefore they had 
been different from other houses it had built.”” They had 
all been treated in the same way in the accounts, and although 
that was not decisive, it showed what the company’s intention 
had been. The houses had been part of the stock-in-trade 
of the company, and no less stock-in-trade because it had 
not intended to turn them to account by selling them. 


Facts in West v. Phillips 

The taxpayer, who had been in business as a speculative 
builder since 1903, retired in 1931. In 1933 he resumed 
building and between 1933 and 1941 built 2,208 
(““ A” houses) as investments, with the aid of building 
society mortgages guaranteed by the local authority under 
the provisions of the Housing (Financial Provisions) Act,1933. 
He also built 287 houses (“‘ B”’ houses) for sale, which were 
financed independently, but at no time were the “ A” houses 


houses 


included in the accounts of the building business. Until 
1946 such of these houses as became vacant were relet. 


During the war, however, the cost of repairs increased 
substantially, while the net yields gradually decreased and 
finally vanished, so that the houses were more of a liability 
than a source of profit. In 1946 the taxpayer was indebted 
to his bankers, he owed large sums to building societies, and 
he had substantial arrears of income tax and surtax which 
he was unable to discharge. Accordingly, he changed his 
intention with regard to the “‘ A’”’ houses and decided to sell 
them whenever they became vacant or a suitable offer was 
received from a sitting tenant. In 1947 he set up an estate 
agency (which was later converted into a company) for the 
purpose of selling the “A” and “Bb” houses, and other 
houses as agents for the respective owners. 

During the seven years ended 31st March, 1953, 406 of 
the ‘ A” houses and sixty-eight of the ““ B ” houses were sold, 
and the appellant was assessed to tax under case I of Sched. D 
as a builder, and as a property dealer, for the years 1940-47 
to 1953-54. The Crown contended that the appellant's 
business as a builder continued during the material years 
and that the “A” houses became trading stock of the 
building business when the estate agency was established 
to sell both classes of houses. Alternatively, if the building 
business had ceased by 31st March, 1947, the appellant 
commenced a new business as a property dealer in that 
accounting period. The Special Commissioners found that 
the “A” as well as the ‘‘B”’ houses were trading stock of 
the building business and that the taxpayer did not set up 
business as a property dealer in 1947, 


Compelling reasons for change 


Wynn Parry, J., held that the “A” 
stock-in-trade of the building business and that no business 
as a property dealer in respect of the “ A” houses had been 
set up by the appellant. It was accurate to say that in 
respect of these houses the appellant had changed his intention 
during the year ended 31st March, 1947, but it was an omission 


houses were not 
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and a very serious omission from the statement of the evidence 
before the Commissioners that no reference was made to the 
completely compelling reasons which had led the appellant 
tochange his intention. It was not right for the Commissioners 
to draw the inference which they had drawn from the change 
of intention without taking into account the reasons for the 
change. The reasons for the change coloured and coloured 
heavily the whole matter. When the reasons for selling and 
the fact that the class “A” houses had always been invest- 
ments were considered, and the taxpayer's experience taken 
into account, as it had to be, the only reasonable conclusion 
on the primary facts was that the taxpayer had no intention 
houses into stock-in-trade of his inactive 
There was also no evidence which 


to convert the “A” 
business as a builder. 
would justify the Crown's contention that the taxpayer had 
set up a business of dealing in property when he established 
the estate agency in 1947. 

This case shows the importance of evidence of intention, 
and of the reasons for change of intention when investment 
property is sold. It may be contrasted with Rellim, Ltd. v. 
lise (1951), 32 Tax Cas. 254, where a company had power 
to hold land as investments and further to deal in land by 
purchasing and selling with a view to making a profit. In 
1939 the company purchased several houses and garages 
and 13 acres of land, and in 1944 a farm, all of which were 
let to tenants. Before the year 1946-47 it was treated as 
an investment company and was allowed relief in respect of 
management expenses. 1945 and 1947, however, 
the company sold two of its houses, the 13 acres of land and 


Between 


the farm, and was assessed to tax on the profits, which 
assessment the court upheld. 

While investment property may quickly lose its investment 
character on evidence that it has been converted into 
stock-in-trade, a house which has been owned and let for a 
quarter of a century does not necessarily acquire investment 
status: /. & C. Oliver v. Farnsworth (1956), 37 Tax Cas. 51 ; 
SO RR. & LT. 9. But this is a field in which each case turns 
largely on its own finding of fact by the 
disturbed: Edwards v. 


facts and a 


Commissioners will not lightly be 


Bais sf and Harrison 1956 A.A : 14: 99 SOL. LE 558. 
Basis of valuation 
On the view that the “A” houses in West v. Phillips, 


supra, had been converted into trading stock when the tax- 
payer set up an estate agency in 1947 and proceeded to sell the 


“A” and the “B” houses together through the same 
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organisation, the Special Commissioners expressed the 
opinion that the value at which the houses were to be trans- 
ferred from investment account to trading account was their 
market value at the time of transfer and not the original cost. 
In this way the taxpayer obtains the benefit of any apprecia- 
tion in value so long as he retains the property as an invest- 
ment and will be taxable on the sale of the property only on 
the difference between the amount realised and the value at 
the date when the property became stock-in-trade of the 
business. 

This opinion of the Special Commissioners accords with 
the decision in Watson Bros. v. Hornby (1942), 24 Tax Cas. 506, 
where it was held that chicks transferred from a hatchery to a 
farm owned by the appellants should be deemed to have been 
bought by the farm at the market price of the chicks and not at 
the cost of production ; and with the decision of the House of 
Lords in Sharkey v. Wernher |1950. A.C. 58, where Lord 
Radcliffe said that “ the principle of Watson Bros. v. Hornby 
is applicable to all those cases in which the income tax system 
requires that part of the taxpayer's activities should be 
isolated and treated as a self-contained trade.” 

Although the finding of the Special Commissioners with 
regard to the change of status of the “‘ A’ houses in West v. 
Phillips has been reversed by the High Court, the basis of 
valuation to be adopted on a change of status is unaffected 
by the court’s decision, and presumably the market value 
basis will be accepted by the Special Commissioners in future 
appeals before them. It is necessary, however, to bear in 
mind the remarks of Wynn Parry, J., in Rellim, Ltd. v. 
lise, supra, where his lordship said of the appellant company : 
“ Over the early vears of its existence the company was in 
fact not dealing in property in the sense of purchasing proper- 
ties and turning them over, and therefore, as is the practice 
of the Inland Revenue in those cases, the company was treated 
But such action on the part of 
an irrevocable action, and _ if 


as an investment company. 
the Inland Revenue is not 
circumstances change, or if events show that the basis of 
treating the company as an investment company proves to 
be the wrong basis, the Inland Revenue are free to revise 
the position.” And in the same case Lord Cohen indicated 
that the taxpayer could not rely on the fact that the Crown had 
treated the company as an investment company for a number 
of years as an estoppel, or as conclusive of the original acquisi- 
tion amounting to an investment. In Jest’s case, however, 
the “ A” houses were clearly separable from the “ B ” houses, 
and the investment character of the former before 1947 was 
not in dispute. 


“ THE SOLICITORS’ JOURNAL,” ist JANUARY, 1859 


On the Ist January, 1859, Tur Soricirors’ JoUuRNAL discussed 
the proceedings in Keats v. Neats and Montezuma in the Divorce 
Court: “If Sir C. Cresswell can be taxed with any fault in the 
discharge of his arduous duties it is that he displays an excessive 
modesty and scelf-distrust. He is rather prone to express his 
‘great anxiety ’ and his fears lest, ‘ having to administer the law 
in a new tribunal and in some degree on new principles, he should 
fall into error. He invites the suitors before him, with 
unnecessary earnestness to get his rulings reviewed .. . As 
a judge, we think, he should believe a litthe more firmly in 
himself. Distrust in his own admirable judgments was almost 
the only judicial failing of one whom the Court of Chancery will 
long regret——we mean Sir James Wigram .. . Sir C. Cresswell 
is much more ready than we should have expected to fall into 
the same self-deprecating tone and in the present case he 
approached his task of defining legal condonation with such a 
humble sense of his own deficiencies that the jury thought fit 


to encourage him by a round of applause... The question put 
to the jury was whether Mr. Keats had condoned the admitted 
adultery of his wife in the sense of the definition which they had 
heard ? Having been thus charged the jury . after two hours’ 
absence returned into court to complain that one of their number 
refused to accept the judge’s definition Here again Sir C. 
Cresswell, most unnecessarily admitted that it was very possible, 
and even probable, that he might be wrong. ‘The obstinate 
juryman evidently thought that it was very possible, and even 
probable, that he might be right The jury, after admonishing 
their perverse brother, were again dismissed to their room but again 
returned, after an hour’s absence, with the same complaint. Again 
they were sent back and this time to better purpose for either 
the nearer approach of the usual dinner-hour, or the longer 
experience of the discomforts which the law contrives for 
deliberating jurymen, or some other argument, ineffective before, 
prevailed on stubborn originality to yield.” 
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Landlord and Tenant Notebook 


SUPERIOR LANDLORDS. 


THE circumstances in which a question of unreasonable with- 
holding of consent to alienation can come before the courts 
vary considerably. Those which gave rise to the dispute in 
Vienit, Ltd. v. W. Williams & Son (Bread Street), Ltd. |1958 
1 W.L.R. 1267; 102 Sov. J. 916, can fairly be called novel. The 
defendants were mesne tenants. The head lease prohibited 
them from assigning, underletting, etc., without the written 
consent of the head landlords, not to be withheld in the case 
of a respectable and responsible assignee or underlessee. They 
had underlet to the plaintiffs who had covenanted not to 
assign or underlet without the written the 
defendants or their superior lessors, not to be withheld in the 
(I may say at this point that the “or their 


consent of 


case of, etc. 
superior lessors "’ appears to have been treated as if the “ or ’ 
were “and”’.) The plaintiffs had then underlet part of the 
premises to a company who had covenanted likewise ; and 
they had obtained the consents both of the defendants and 
of the superior landlords to that sub-letting. 

They now wished to assign to another company, admittedly 
respectable and responsible, whereupon the superior landlords 
stipulated that the proposed assignees should enter into 
covenant with them that they (i) would not assign or underlet, 
and (ii) would not consent to the under-tenants of part of the 
premises assigning or underletting. The defendants made 
their consent subject to that of the superior landlords. 

The plaintiffs considered this stipulation unreasonable. 
Either they or the proposed assignees or both were not 
disposed to risk dispensing with the consent (7veloar v. Bigge 
(1874), L.R. 9 Ex. 151), and they sued for a declaration 
(Re Winfrey and Chatterton’s Agreement ; Chatterion v. Evison 

1921) 2 Ch. 7). They did not join the superior landlords ; 
and thus two questions fell to be decided: was the refusal 
unreasonable, and ought the superior landlords to be made 
a party to the proceedings ? 


Test of unreasonableness 

Wynn Parry, J., accepted the test propounded by 
Warrington, L.J., in Re Gibbs and Houlder Bros. & Co., Ltd.'s 
Lease {1925} Ch. 575 (C.A.): “in cases in which an objection 
to an assignment has been upheld it has always had some 
reference either to the personality of the tenant, or to his 
proposed user of the property.’’ This test, which has the 
merit of simplicity, was criticised in dicta in the course of 
Tredegar v. Harwood |1929) A.C. 72. Lord Dunedin observed : 
“T am not inclined to adhere to the pronouncement that 
reasonableness is only to be referred to something which 
touched both parties to the lease. I should read reasonable- 
ness in the general sense’; and Lord Phillimore: “ If it 
be a question whether a man is acting reasonably, as dis- 
tinguished from justly, fairly or kindly, you are to take into 
consideration the motives of convenience and interest which 
affect him, not those which affect somebody else.” In 
Premier Confectionery Co. (London) v. London Commercial 
Sale Rooms, Ltd. {1933} Ch. 904, Bennett, J., purported to 
apply the test, though relying more strongly on A. L. Smith, 
L.J.'s way of putting it: ‘‘ This clause was in my 
judgment inserted in order to protect the lessor from having 
his premises used or occupied in an undesirable way or by 
an undesirable tenant or assignee’; yet the way in which 
it was applied, which might be said to have sanctioned a 
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VETOING ASSIGNMENT 


landlord’s private town planning scheme, suggests some 
deference to the House of Lords dicta. But, as Greene, M.R., 
pointed out in Swanson v. Forton |1949| Ch. 143, Houlder 
Bros. & Co., Ltd. v. Gibbs still binds the Court of Appeal. 

And in Vienit, Lid. v. W. Williams & Son (Bread Street) 
Lid., Wynn Parry, J., held that Warrington, L.J.’s pronounce- 
ment fitted the facts, but mentioned only that there was no 
evidence before him that the intended assignee was not respect- 
able and responsible: ‘it follows therefore that the action of 
the superior lessors in refusing their consent is unreasonable.”’ 
One would have expected to hear something about the 
possibilities of the premises being used in an undesirable way 
if the stipulation were not upheld. 


Absence of superior lessors 


The question whether a declaration could be made in the 
absence of the superior lessors caused rather more difficulty. 
The declaration sought was a threefold one: that, on the 
construction of the lease, the refusal by the defendants to 
grant a licence to assign was unreasonable; that, on the 
construction of the lease and in the events that had happened, 
the refusal of the superior lessors to consent, except subject to 
certain conditions, was unreasonable; and that notwith- 
standing the refusal the plaintiffs were entitled to assign. 

Wynn Parry, J., held that he was justified, though either 
party could have added the superior landlords (neither of them 
wanted to!), in dealing with the matter as between the two 
parties before him and in declaring that the defendants’ 
consent was unreasonably withheld. But the learned judge 
declined to grant a declaration that the superior lessors’ 
refusal was unreasonable, as it was not the practice of the 
court to grant such in the absence of the party concerned ; 
and the declaration which was granted would show that the 
refusal of the superior lessors constituted no excuse for the 
defendants’ refusal. 

A comparison 

Courts are naturally averse to arriving at and recording 
findings adverse to the interests of people not before them, 
and Wynn Parry, J., may be said to have toyed with the idea 
of directing the superior lessors to be added under R.S.C., 
Ord. 514, r. 1 ; concluding, however, that despite the provision 
in the Law of Property Act, 1925, s. 56, by which a person 
may “‘ take an interest ” though not a party to an instrument, 
they had not sufficient interest in the matter. But those 
familiar with certain claims for possession of controlled 
premises may be reminded that under the legislation concerned 
county court judges may, in certain cases, virtually have to 
try an issue between a person who is and a person who is not 
a party. This is when the plaintiff relies on the Rent, 
etc., Restrictions (Amendment) Act, 1933, Sched. I, para. (), 
alleging that the dwelling-house is reasonably required by 
himself as a residence and the defendant counters with the 
proviso, alleging that having regard to all the circumstances 
of the case, including the question whether other accommoda- 
tion is available for the landlord or the tenant, greater hardship 
would be caused by granting the order than by refusing to 
grant it. In many, if not most, cases, the ‘‘ other accommoda- 
tion ’’ factor is found to be the most important consideration, 
and practitioners will be familiar with the situation in which 
the plaintiff urges that he is himself a protected and statutory 
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tenant and that Avs landlord reasonably requires possession 
of the dwelling-house which he (the plaintiff) now occupies 
as a residence for himself (the landlord of that house). The 
judge, called upon to make an appropriate entry in the 
‘ hardship balance sheet,” can hardly do so without considering 
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the strength of the plaintiff's landlord’ and may 
perhaps rejoice if he notes that that house, at all events, is 
within the district of some other court, which will not have 


to recall the evidence given by the now plaintiff as defendant 


po ition : 


in some other action. 


HERE AND THERE 


THE PROPER APPEAL 

THE more self-consciously enlightened penal reformers are 
often apt to attribute the murkiest subconsciousness and 
the most revolting psychological twists to those who do not 
go quite the whole way with them in their humane proposals. 
That is not always just. There must be few who would not 
agree that love of the good for its own sake, a lively sense of 
our community with other human beings, are the proper 
motives for being law-abiding and, when the place of the 
punitive in the criminal law is being debated, the real 
question is whether, in the case of those who are unfortunately 
immune to the moral beauty of the higher motives, an appeal 
to their free will at a lower level may yet prove effective. 
If the ruffian can be inspired with a well-grounded fear of 
the probable unpleasant consequences of behaving like a 
ruffian, will deliberate calculation or some automatic defence 
mechanism so modify his behaviour as to allow society to 
go about its business in safety so far as he is concerned ? 
Some people believe it would, paying him the compliment of 
appealing, even, in the last resort, at a low level, to his human 
heritage of free will and judgment. Reject that heritage and 
nothing is left but Rufio’s parable of the hungry Numidian 
lion in “‘ Cesar and Cleopatra’ and how to deal with it. 
A reasonable man will not punish it for wanting to eat him, 
nor revenge ca it the blood of those it has already eaten, 
nor judge it from its guiltiness ; without malice he will slay it. 
Doubtless, if some other method were proved to be equally 
effective for self-protection, he would just as readily adopt 
it. Therefore no reasonable person will be so fanatically 
vindictive as to disapprove of the recent proposal to send 
dangerous dogs to the canine equivalent of approved schools 
instead of executing them, always provided that the escape 
rate is substantially lower than that at present prevailing 
in the case of the various places of human incarceration. 


ANIMAL TRIALS 
A Goop deal of rather puzzled surprise has been inspired by 
records from past ages of judicial proceedings, complete 
with summonses, counsel and witnesses, instituted against 
animals which had indulged in various forms of anti-social 
behaviour, rats and mice that had destroyed the crops, 
swine that had devoured small children, bulls and horses 
that had killed human beings. For example, in 1519, a 
commune in Tyrol obtained a sentence of banishment against 
a colony of moles and field-mice from whose depredations 
it had suffered. Pigs and sows seem to have been a standing 
danger to infant life in the middle ages and there are several 
instances of their trial and condemnation for being concerned 
in the death of babies and toddlers. Then there was the 
curious} case} of the cock sentenced to the stake at Basel in 


The Hon. Mr. Justice GormMaANn has been elected Master 
l'reasurer of the Middle Temple for 1959. 


1474 for unnaturally laying an egg, an accomplishment 
mixed up with current ideas of witchcraft. The whole 
thing was a freak of the judicial process dealing with that 
sub-human borderland which is the animal world. When 
we have got over our initial surprise at seeing a porker in 
the dock or on the gallows or a dog committed for a year to 
the town cage, along with rowdies, blasphemers and _ evil- 
livers, for biting a local councillor, a little imagination may 
suggest that it was not quite so silly as it sounds. Even 
without any question of attributing human responsibility 
to non-human creatures, the problem of dealing with a vicious 
or destructive animal is plain and practical. It indicates 
perhaps a somewhat excessive legalism to adapt ordinary 
criminal procedure to such an inquiry, but at any rate it 
shows a more civilised instinct than skipping the inquiry 
and proceeding directly to summary execution. 
THE LEG AND THE DOG 

ONE would have liked to see the ancient judicial process 
applied to a case now pending in the [talian courts and 
involving a dog, a duchess and the leg of one of Italy’s most 
glamorous film stars, Silvana Pampanini. The legs attached 
to the star were passing the gate of the duchess’s garden. 
They have never failed to attract attention nor did they now. 
A dog, emerging from the gate, rushed at them in an ecstasy 
and left a mark which took ten days to heal. The dog was 
arrested and taken to a dog’s home. The star was obliged 
to cancel a fashion-show engagement and is now bringing an 
action against the duchess for over a million lire damages 
(or about £1,000). The duchess denies that the guilty dog 
is hers. The star says that the duchess’s butler bailed it 
out of the dog’s home. 
a more promising defendant than the dog in an action for 
damages. But if the life or liberty of the dog were at stake 
one could hardly improve on the medieval practice of giving 
it a full-dress trial with counsel appointed by the court to 
support its alibi. The best evidence might well be to test in 
court whether the legs of Signorina Pampanini exercised the 
same magnetic attraction for the defendant and whether he 
displayed the same flattering, if savage, enthusiasm for them. 
But then perhaps with such legs displayed no dog would be 
immune. There was once a foreign ballerina in England 
whose command of English was not yet perfect. Staying 
in the country in summer, she suffered severely in the night 
from those insidious little insects called harvesters. 
Returning to London she told her friends she did not like 
the country: “ The barristers they get into the bed and bite 
my legs.’’ What a climax that for the Italian 
case, if counsel, with Mediterannean ardour, were suddenly 
seized with the enthusiasm of the canine defendant ! 


In this case the duchess is obviously 


suggests 


RICHARD ROE. 


Mr. JAMES HADFIELD, solicitor, of Liverpool, has been appointed 
president of the Incorporated Law Society of Liverpool. 
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REVIEWS 


The Law of Defamation. By Ricuarp O’SuLLIvaNn, O.C., and 
RoLtaAND Brown, of Gray’s Inn, Barrister-at-Law. 1958. 
London: Sweet and Maxwell, Ltd. £1 5s. net. 


The authors of this book who are, of course, also the editor 
and assistant editor respectively of ‘“‘“Gatley’’—give as the reason 
for its publication, the growth of a national and international 
Press, the widespread use of the telegraph and telephone and 
the e1 try ol radio and television into the homes of millions, 
concluding that the law of defamation should be widely known. 

This seems to suggest that it is among possible victims that 
their message should be spread; but the dust-cover explains 
that it is intended for the law student and as a desk-book for 
the editor or journalist. No doubt the reference to the increase 
in reading matter and broadcast listening is to emphasise the 
increased danger of a wide dissemination of defamatory matter 
with the possibility of heavier damages. And no doubt the 
growth and increase in consumption has produced a growth in 
the number of sub-editors, journalists, comperes and amateur 
broadcasters. 

Can a book really cater for the law student and the layman ? 
The possibility cannot be ruled out but its realisation is unlikely. 
A reader must feel that the book is for him if he is to have faith 
in it, and if he has not faith in it he will not read it. But of 
the two horns of the dilemma your reviewer would say it is 
better to be stuck on the legal horn than the layman horn, and 
if this book is on either horn he would say it is on the better one. 

The book is a well-written exposition of the general principles 
of the law, in narrative form and having an appendix setting 
out all the statutory provisions in full. It is admirable for the 
keen student, highly useful for the practitioner to have in his 
room as a means of getting a quick general answer, but it is 
doubtful whether the average sub-editor will find that he can 
confidently make a decision ‘‘ to publish or not to publish ’’ 
merely by reading a section of this book. It is written by lawyers 
in legal phraseology and one has only to read the pages on, say, 
mitigation of damages, to question whether a layman would grasp 
the full implications of the subject-matter. But perhaps we are 
underrating sub-editors, many of whom may have had a legal 
training; no doubt the more studious type of sub-editor would 
derive benefit from a study of the book—especially Part I on 
Causes of Action which is probably the portion most likely to 
interest him—if only to confirm his acceptance of the need for 
expert advice on most problems, or of a healthy bank balance to 
pay the damages and costs. 


The Annual Practice 1959. Volume 1. By R. F. Burnanp, 
C.B.E., M.A., Senior Master of the Supreme Court and Queen's 
Remembrancer, A. S. Diamonp, M.M., M.A., LL.D., a Master 
of the Supreme Court, and B. G. BuRNETT-HALL, M.A., 
3arrister-at-Law, assisted by W. H. Repman, M.B.E. 1958. 
London: Sweet & Maxwell, Ltd.; Stevens & Sons, Ltd. ; 
Butterworth & Co. (Publishers), Ltd. £4 10s. net. 


The cost of the Annual Practice has been reduced by £1, this 
being the first year in which volume | has been published alone, 
containing a supplement to volume 2 consisting of additions 
and corrections to be made to that volume. Volume 1 contains 
the Rules of the Supreme Court and additional notes on procedure 
and practice, the Tables and Practice Masters’ Rules and the 
appendices of forms to the R.S.C. Volume 2 consists of other 
special Orders, Rules and Acts. 





The Legal Aspects of Industry and Commerce. Ly W. F. 
Frank, LL.B., B.Com., M.Sc.(Econ.), Dr. jur. 1958. 
London: George Harrap and Co., Ltd. 12s. 6d. net. 


This book has been specially written to cover the requirements 
of the law papers in the Final Examination of the Institute of 
Costs and Works Accountants and also the Intermediate 
Graduate examination of the British Institute of Management 
and of the Common Intermediate examination in Management 
for the certificate in Management Studies. 

It is all to the good that persons studying for careers other 
than the law should acquire some insight into the law. They 
cannot be expected to absorb the law student’s textbooks and 


it is only logical that, given a particular syllabus, a textbook 
should be written with that syllabus in mind. 

A: book that covers in just over 200 pages the law of contract, 
agency, sale of goods, negotiable instruments, partnership, 
companies, arbitration, master and servant, factory law, national 
insurance and trade unions cannot be expected to delve very 
deeply. Nevertheless, the author gives summaries of cases as 
part of the text which in a short work one would not expect. 
This adds to the interest especially as the cases quoted are 
usually the most up-to-date—in some cases perhaps at the 
expense of the more fundamental case. We are not too happy 
over the statements made about the cheapness and quickness 
of arbitration in the chapter on that subject, but on the whole 
the lay student will benefit from a study of this work so long as 
he realises how limited is its treatment of so wide a field. 


Second Edition. 
1958. Londen: 


Tax Problems of the Family Company. 
By Mitton Grunpy, M.A., Barrister-at-Law. 
Sweet & Maxwell, Ltd. 17s. 6d. net. 


To the family company and its owners tax planning is a matter 
of particular importance, involving, as it does, not only a consi- 
deration of income tax and profits tax, but of surtax and estate 
duty also. Inevitably the interaction of these several taxes 
makes for complexity, and the need for a short and convenient 
guide to the subject, written in simple and direct prose, has 
been proved by the warm reception accorded to the first edition 
of this work. The second edition is a worthy successor to the 
first, which it brings up to date by noting the effect of recent 
legislation, decisions of the courts and changes in practice. 
References to the ‘ Chancellor’s Umbrella’? and the ‘ Race- 
horse’ principle have accordingly been omitted, while additions 
have been made dealing with flat rate profits tax and overseas 
trade corporations. There are also short passages on hobby 
farming, dividend stripping, public flotations, foreign companies 
and partnerships, life annuities, charitable companies and 
industrial holding companies. A new chapter—Chapter V 
considers in a general way the all-important tax factor in choosing 
for a new business an appropriate legal form. 

As before, the book falls into two parts—Part I (which has 
been largely re-written) dealing with the four main taxes and 
their impact on the family company and its members, and 
Part II with the means whereby these taxes can be avoided or 
mitigated as much as possible for the benefit of the company, 
its shareholders and employees. As the ideal before the author 
has been to provide a bird’s-eye-view survey of his subject, 
which is “ not consistent with detailed exposition, illustration 
or discussion,” the opportunity has been taken of shortening, 
clarifying and tidying-up parts of the book. Thus the business- 
man, for whom this book is doubtless primarily intended, is 
presented with an even clearer picture than before of a subject 
which, important though it is to him, is one of overall difficulty 
and intricacy. The format of the book has also been improved 
and it is safe to say that those who found the first edition useful 
will find the second edition even more so. 


A Treatise on the Law of Execution Proceedings. By 
R. K. Soonavata, B.A. (Hons.), LL.B. With a foreword 
by the Honourable Mr. Justice M. C. Cuacra, B.A. (Oxon), 
Barrister-at-Law, Chief Justice, High Court, Bombay. 1958. 
Bombay: N. M. Tripathi (Private), Ltd. $13.50. 


On the fly-leaf of this very substantial volume of legal lore from 
India, there is quoted a dictum to the effect that the difficulties of 
a litigant in India begin when he has obtained a decree. Experi- 
ence drives one to discount the geographical limitation expressed 
in this unhelpful truism. Mr. Soonavala’s fourteen hundred page 
treatise is, however, founded entirely on the relevant sections and 
rules of the Indian Code of Civil Procedure ‘‘ with local amend- 
ments,” though the citation of cases (of which there are many 
thousands) does here and there take in English reports, and a 
comparative table of Rules of the English Supreme Court is 
appended. 

Whilst we cannot put our hands on our hearts and say that the 
book is of much practical value to the ordinary solicitor in this 
country, we are very glad to have seen such a monument of pains- 
taking erudition and wish it nothing but well in its own sphere. 
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NOTES 


The Notes of Cases in this 


(Vol. 103] 15 


OF CASES 


issue are published by arrangement 


with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


REVENUE: ASSESSMENT MADE BEFORE EXPIRY 
OF TIME FOR FURNISHING RETURN: ULTRA VIRES 
AND VOID 
Mandavia v. Income Tax Commissioner 
Lord Tucker, Lord Somervell of Harrow, Lord Denning 
1st December, 1958 

Appeal from the Court of Appeal for Eastern Africa. 

On 26th May, 1953, the appellant, G. RK. Mandavia, an 
advocate, who was resident in Kenya, was for the first time 
served with a notice under s. 59 (1) of the East African Income 
fax (Management) Act, 1952, requiring him to furnish returns 
of his income for the years of assessment 1943 to 1953. The 
section required the return to be furnished ‘‘ within a reasonable 
time, not being less than thirty days from the date of service 
of such notice.” The appellant was then in England and he 
wrote to the Commissioner asking for time until he returned to 
KXKenya towards the end of July. In those circumstances the 
Commissioner, on or before 18th June, made assessments on the 
appellant under s. 72 of the Act for the years 1943 to 1951, 
inclusive, on the basis of figures he had already submitted. 
Section 72 provided: ‘‘ Where it appears to the Commissioner 
that any person liable to tax has not been assessed the 
Commissioner may assess such person at such amount 
. . . as, according to his judgment, ought to have been charged.”’ 
The appellant contended that s. 72 did not apply until the 
machinery under s. 71 had been put into operation, that section 
providing that: ‘‘ (1) The Commissioner shall proceed to assess 
every person chargeable with tax as soon as may be after the 
expiration of the time allowed to such person for the delivery 
of his return ’’—which was admittedly that specified in s. 59. 
Both the trial judge and, on appeal, the Court of Appeal for 
Eastern Africa held that the assessments were properly made 
under s. 72. The assessee appealed. 

LORD SOMER.VELL OF HARROW, giving the judgment, said 
that s. 71 was providing how all original assessments were to 
be made, whereas s. 72 was concerned with the re-opening of 
cases which had been settled under the normal procedure. 
Having regard to the wording of s. 71, it was necessary to restrict 
the words as to assessing for the first time in s. 72 to cases in 
which, the machinery of s. 59 (1) having been operated, no assess- 
ment had been made. Accordingly, before making the assess- 
ments on the appellant the ‘‘ time allowed ”’ under s. 71 had to 
elapse, and since it did not the assessments must be set aside. 
Appeal allowed. The respondent must pay the appellant’s costs 
throughout. 

APPEARANCES: Dingle Foot, Q.C., and Peter Rowland (A. L. 
Bryden & Williams); Heyworth Talbot, Q.C., and Loderick 
Watson (Charles Russell & Co.). 

[Reported by Cuarves CLayton, Esq., Barrister-at-Law] [2 W.L.R. 5 
RENT CONTROLLED PROPERTY: SALE: PROPERTY 
VACATED BETWEEN CONTRACT AND COMPLETION : 
VENDOR’S DUTY TO PURCHASER 
Abdulla and Another v. Shah and Others 
Lord Reid, Lord Cohen, Lord Somervell of Harrow 
Ist December, 1958 

Appeal from the Court of Appeal for Eastern Africa. 

\fter the appellants had entered into an agreement in writing, 
dated 6th December, 1951, to sell to the respondents a property 
in River Road, Nairobi, consisting of three shops let to three 
tenants at rents controlled under the local rent restriction 
legislation, one of the tenants surrendered his tenancy before 
completion of the contract. The appellants, without consulting 
the respondents, re-let the vacated shop on the same day to 
another tenant at the same maximum controlled rent. The 
evidence established that owing to the shortage of accommoda- 
tion the value of the premises with the vacated shop unlet was 
Shs.18,000 more than with that shop let. The appellants being 


unwilling to compensate the respondents in respect of the 
depreciation in value of the premises resulting from the re-letting, 
the respondents claimed specific performance of the agreement, 
and compensation by way of an abatement of the purchase 
price by reason of the loss resulting from the re-letting. The 
purchasers succeeded before the trial judge, and on appeal by 
the vendors, the Court of Appeal for Eastern Africa directed 
that there should be a decree for specific performance of the 
contract subject to a deduction of Shs.18,000 awarded as damages 
from the purchase price. The vendors appealed. 

LORD SOMERVELL OF HARROW, giving the judgment, said that 
the vendors’ obligations were defined in s. 55 (1) (e) of the Indian 
Transfer of Property Act, 1882, as applied to Kenya, which 
provided that the seller was bound ‘“ between the date of the 
contract of sale and the delivery of the property to take as much 
care of the property as an owner of ordinary prudence 
would take of such property The vendors submitted 
that the words “ take care of’ should be limited to pro 
tecting the property from physical deterioration; that they 
remained owners and were entitled to re-let; that the subject 
matter of the contract was a property fully let and that the 
vendors had always been ready and willing to convey the 
property fully let. Their lordships rejected the submission 
that the words “ care of the property ”’ were so limited; they 
included care in its management having regard the 
interests of the purchaser. On that view the obligations imposed 
by s. 55 (1) (e) were substantially those imposed on a vendor 
under English law, and English principles and authorities were 
relevant and of assistance. ‘The Court of Appeal below relied 
on a passage by Sir George Jessel, M.R., in Egmont (Larl of) \ 
Smith (1877), 6 Ch. D. 469, at p. 476. On that basis it seemed 
plain that the vendors had no right without consultation with 
the purchasers to diminish the value of the property as it was 
after the surrender by re-letting. .A\ppeal dismissed. The 
appellants must pay the costs of the appeal. 

APPEARANCES: H. Ei. Francis (Herbert Oppenheimer, Nathan 
and Vandyk) ; Raymond Walton and Gerald Harris (Linklaters and 
Patines). 


also to 


[Reported by CHARLES CLAYTON, Esq., Barrister-at-Law] [2 W.L.R. 12 


House of Lords 
PURPORTED ASSIGNMENT OF INTEREST : 
PRIORITIES AMONG INTERESTS 
B. S. Lyle, Ltd. v. Rosher and Others 


Lord Morton of Henryton, Lord lei, 
Lord Keith of Avonholm 


TRUST: 


Viscount Kilmuir, L.C., 
Lord Cohen and 
25th November, 1958 

Appeal from the Court of Appeal. 

In 1933 Algernon George Henry Willis, since an adjudicated 
bankrupt, became a member of Lloyd’s and was accordingly 
obliged to procure the deposit of certain funds with Lloyd's 
These funds came from settled funds over which he and his fathet 
under a settlement of 1927 had a joint power of appointment, 
and the transaction took the form of three deeds, all executed 
on 13th February, 1933, an exercise by Willis and his father of this 
joint power and two deeds to which Willis and Lloyd's alone were 
parties. (The present trustees of the settlement, J. B. Kosher 
and F. J. Mann, were respondents in this appeal, as were also 
Lloyd’s and the trustee in bankruptcy of Willis.) The trust 
deeds to which Lloyd’s were parties recited that Willis had 
transferred or caused to be transferred to Lloyd's certain funds 
to be held on the trusts therein mentioned and they provided 
that the income of those funds was to be paid to Willis, his 
executors, administrators or assigns as he or they should direct, 
that the fund might be used to pay certain claims if they should 
arise and that the funds (or so much as should not be applied for 
that purpose) should be held in trust for Willis, his executors, 
administrators or assigns. ‘There was nothing in the trust deeds 
to indicate that Willis was not beneficially entitled to these 
funds. In 1953, Willis purported to charge the funds deposited 
with Lloyd's in favour of the present appellants, B.S. Lyle, Ltd. 
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The appellants, on inquiring, were informed by Lloyd’s that 
Lloyd’s had no notice of any other charge on the funds. Written 
notice of the charge was given to Lloyd’s. Willis was adjudicated 
bankrupt in 1954. In this action the appellants sought a declara- 
tion that their charge took priority over any interest of the 
respondent trustees in the funds. The action was dismissed. 
The Court of Appeal having affirmed this decision, the appellant 
company appealed to the House of Lords. 

Viscount Kitmuir, L.C., said that the appellants contended 
that the case was one of competing equitable interests in which 
priority was to be decided by an application of the rule in Dearle v. 
Hall (1828), 3 Russ. 1. they claifned that the appointment of 
1933 was (1) an appointment to Willis of the equitable beneficial 
interest in the investments transferred to Lloyd’s, subject to the 
trusts for the due performance of his underwriting obligations, 
and (2) an assignment by him of that interest to the trustees of 
the settlement of 1927. It was said that, even if there was not an 
instant of time when Willis had a beneficial interest, (a) the 
documents conferred on Willis the right, as between himself 
and Lloyd’s (subject to underwriting claims) to receive the 
investments and that this was a chose in action as against Lloyd’s 
which he held on trust for the trustees of the settlement ; 
(b) Willis carried out successive dealings with the chose in action, 
viz., his being constituted trustee for the respondent trustees 
and his charging the chose; (c) these successive dealings created 
competing equities in the trustees and the appellants the priority 
of which depended on the priority of the notice given to Lloyd’s. 
The documents could not be given that construction. The invest- 
ments remained subject to the trusts of the settlement save in so 
far as those trusts might be varied by an exercise of the joint 
power of appointment conferred by the settlement on Willis 
and his father. The appointment of 1933 exercised that power 
only to the extent necessary to enable the conditions incidental 
to the admission of Willis as a member of Lloyd’s to be complied 
It did not confer on him any equitable interest in the 
investments. He had never been capable of assigning or charging 
them at all. There was no dealing by him with the chose in 
action because the benefit of it from its creation belonged to the 
respondent trustees and had never at any moment belonged to 
him in equity. He was a mere conduit pipe in the conveyancing 
scheme. The circumstances did not come within the rule in 
Dearle v. Hall, supra. Yor the application of that rule there 
were four requirements : a fundholder, someone who had, or had 
had, a beneficial interest, assignee No. 1 and assignee No. 2. 
There was no case where the rule had been applied without 
there being someone who at one time had a beneficial interest. 
The appeal should be dismissed with costs. 

The other noble and learned lords delivered opinions in favour 
of dismissing the appeal. Appeal dismissed. 

APPEARANCES: Holland, Q.C., and Arthur Figgis (M. A. 
Jacobs & Sons); Edwards, Q.C., and Sir Norman Touche 
(Rashleigh & Co.). 


[Reported by IF’, Cowrer, Esq., Barrister-at-Law]} 


with. 


[1 W.L.R. 8 


Chancery Division 
INCOME TAX: REMINISCENCES OF JOCKEY SOLD 


TO NEWSPAPER : ARTICLES WRITTEN BY 
JOURNALIST: CAPITAL OR INCOME PAYMENT 


Housden (Inspector of Taxes) v. Marshall 
Harman, J. 18th November, 1958 

Case stated by the Commissioners for the Special Purposes of 
the Income Tax Acts. 

A jockey agreed to sell his reminiscences to Kemsley Newspapers, 
Ltd., for publication in four articles under his name. By the 
agreement he agreed to make available to a nominee of the 
company reminiscences of his life and experiences on the turf, 
and to provide photographs and press cuttings. He also 
granted the company the first British serial rights in those 
In fact, the articles were written by a professional 
journalist under his name and he merely “ vetted ’’ the informa- 
tion which the journalist had found by his own research. Owing 
to a strike one article only was published and the jockey was 
paid £750 for it. The Crown claimed that that sum was taxable 
under Case VI of Sched. D of the Income Tax Act, 1952. 

HARMAN, J., said that the question here was agreed to be 
capable of a simple statement : Was the transaction on the one 
side the sale by the jockey of some property of his, or was he 
really agreeing to perform services for the newspaper for a 


reminiscences. 
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reward ? That services come under Case VI of Sched. D was 
well known and had been recently restated by Upjohn, J., in 
Bradbury v. Arnold (1957), 37 Tax Cas. 665, where he said this : 
“There is no doubt that a contract for services clearly 
does form a matter for assessment under Case VI of Sched. D, 
and not the less so that the services to be rendered are trivial. . . .”’ 
What was the jockey paid for ? He was paid for making available 
his reminiscences and for producing certain documents if called 
upon; and for nothing else. It was true that he granted the 
British serial rights in his reminiscences; but there were no 
reminiscences in existence when he purported to grant the rights, 
and the reminiscences were never his copyright ; they were the 
copyright either of the man who wrote them or his employers. 
There was nothing for the jockey to grant. He did, it was true, 
authorise the use of his name and a facsimile of his signature. 
That was something in which he had a property; but it was a 
matter subsidiary to the main agreement. What he did in 
order to be paid £750 was to perform some service, trivial enough, 
because the work was done for him. But the amount of services, 
as Upjohn, J., had shown, was of no materiality. By the agree- 
ment, therefore, he was paid a sum of money for services to be 
rendered. That was taxable subject-matter and the appeal 
would be allowed. 


APPEARANCES: Alan Orr (Solicitor, Inland Revenue); G. B. 
Graham (Delmé, Radcliffe & Brunskill, Devizes). 
[Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law] [1 W.L.R. 1 


WILL: CONSTRUCTION: OMISSION 


In re Bacharach’s Will Trusts ; Minden v. Bacharach 
and Others 


Vaisey, J. 26th November, 1958 


\djourned summons. 

\ testator, after directing that his business should not be sold 
without his wife’s consent, devised and bequeathed his residuary 
estate on trust ‘“‘ to pay and apply the annual income arising 
therefrom to be divided into four equal parts one part to each of 
my children and two parts to my wife Nora as shall survive 
me until the children attain the age of twenty-three years and if 
more than one child in equal shares and if and when each of my 
said children shall attain the age of twenty-three upon trust to pay 
and apply one-quarter of my residuary estate to such child for his 
or her own use and benefit absolutely but if only one of my said 
children shall survive me and shall live to attain the age of 
twenty-three years then to pay and apply the half of my residuary 
estate to such child for his or her use and benefit absolutely.” 
The will also created trusts of half of the residuary estate for the 
testator’s issue and, on failure of his issue, a gift to the wife of 
his whole estate absolutely. A summons was taken out tc 
ascertain the extent of the wife’s interest under the will. 

VaisEY, J., said that the question was what interest the wife 
took under the will. Several suggestions had been made: 
(1) that she took the two shares absolutely ; (2) that she took 
only a life interest in the income ; and (3) that she took such 
income only until both the testator’s children attained, or, alterna- 
tively, until one of them attained, the age of twenty-three years. 
If either of suggestions (2) or (3) was adopted, the further question 
arose as to the destination of the two shares when the wife’s 
interest in them came to an end. In his lordship’s view, the 
widow was intended to take the two shares absolutely under an 
indefinite gift of income. That view was supported by the 
circumstance that her consent was required to the sale of the 
testator’s business, and by the absolute gift to her of the whole 
estate on failure of the testator’s issue, and by the ingenious 
suggestion of the widow’s counsel that the words ‘ two parts 
to my wife Nora” should have preceded instead of following the 
words ‘‘ one part to each of my children.’’ If such a rearrange- 
ment were made, the difficulty would disappear, for everything 
which came after the reference, in its new place, to the widow’s 
two parts would be dealing appropriately and naturally with the 
children’s two parts. Although the expedient of shuffling the 
words in a will to make them intelligible might never have beer 
resorted to, there was no reason why it should not, in a prope 
case, be permitted. In the circumstances the widow took the 
two shares absolutely. Declaration accordingly. 

APPEARANCES: G. M. Parbury (A. & G. Tooth) ; A.C. Sparrou 
and A. A. Baden Fuller (Hopwood & Co.). 


[Reported by J. D. Pennincton, Esq., Barrister-at-Law] (2 W.L.R. | 
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Court of Criminal Appeal 


CRIMINAL LAW: APPEAL AGAINST SENTENCE: 
DETENTION ORDER AND PROBATION ORDER: NOT 
PROPERLY MADE AT SAME TIME 
R. v. Evans 
Lord Parker, C.J., Hilbery, Cassels, Barry and Paull, JJ. 
1st December, 1958 

Appeal against sentence. 

The appellant, then aged seventeen, pleaded guilty at quarter 
sessions to two counts of an indictment charging him with 
storebreaking and larceny. He was sentenced (under s. 18 of 
the Criminal Justice Act, 1948) to three months in a detention 
centre on the first count and, on the second count (by an order 
made under s. 3 (1)), he was placed on probation for two years. 
While still on probation he committed two further offences, 
and as a result was committed to quarter sessions for breach of 
probation and sentenced to Borstal training. The court gave 
leave to appeal against sentence in order to consider whether a 
probation order and a detention order could be made at the same 
time. 

LORD PARKER, C.J., said that if there had only been one 
offence it would have been impossible to couple a probation 


IN WESTMINSTER 


ROYAL ASSENT 


The following Bills received the Royal Assent on 
18th December : 

Adoption. 

Agricultural Mortgage Corporation. 

Armed Forces (Housing Loans). 

Church of Scotland Trust Order Confirmation. 

Development of Inventions. 

Kdinburgh Corporation Order Confirmation. 

Expiring Laws Continuance. 

Glasgow Corporation Order Confirmation. 

Kent County Council. 

Manchester Corporation. 

Manoeuvres. 

National Debt. 

North of Scotland Electricity Order Confirmation. 

Representation of the People (Amendment). 

Slaughter of Animals. 

Society in Scotland for Propagating Christian Knowledge Order 
Confirmation. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time : 

National Insurance Bill [H.C. | 

To alter the contributions payable to the National Insurance 
Fund under the National Insurance Acts, 1946 to 1957, and the 
retirement benefits payable under those Acts, and in particular 
to provide for payment of a graduated retirement benefit in 
return for contributions related to the amount of a person's 
remuneration, and for purposes connected therewith. 

Street Offences Bill [H.C.}| 

To make, as respects England and Wales, further provision 
against loitering or soliciting in public places for the purpose of 
prostitution, and for the punishment of those guilty of certain 
offences in connection with refreshment houses and those who 
live on the earnings of or control prostitutes. 


[18th December. 


[18th December. 


B. QUESTIONS 
LONG LEASES (GROUND RENTs) 

Mr. HALE asked. the Attorney-General whether he was aware 
olf the hardships caused to long leasehold lessees in the north- 
western area by the practice of compelling one lessee among a 
number of adjoining properties to pay the whole of the ground 
rents on the whole of the properties and reimburse himself by 
collecting proportionate sums from the adjoining occupants; and 
whether he would consider the matter with a view to legislation. 
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order with a sentence of three months’ detention but here there 
were two counts which were the equivalent of two indictments 
Although there appeared to be no express words which prevented 
probation and detention orders being made at the same time, to 
do so was contrary to the spirit and intention of the Act as it 
amounted to using the provisions for probation in s. 3 (1) for 
the purpose of after-care. Moreover, although there might be 
exceptional where the operation of a probation order 
could be postponed, e.g., where a probation order was made in 
the case of a person who had almost completed his national 
service (a practice on which the court did not wish to throw 
doubt), in the ordinary way the order must operate forthwith. 
In a case such as the present where the appellant had been placed 
wholly out of the control of the probation order for the first 
offence the two orders were entirely inconsistent. A proper 
sentence on the second count would have been three months 
in a detention centre to run concurrently, and, accordingly, 
that sentence would be substituted and the probation order 
would be quashed, as also would the sentence of Borstal training, 
with the result that the appellant would be discharged. 


cases 


APPEARANCES : Peter Bruce (Registrar, Court of Criminal 
Appeal); H. J. Leonard (Director of Public Prosecutions). 


[Reported by Mrs. E. M. WeLLwoop, Barrister-at-Law] [1 W.L.R. 26 


AND WHITEHALL 


The ATTORNEY-GENERAL said that he was not aware of any 
such practice in connection with the payment of ground rents 
under long leases. He understood that, in the north-western 
area, some difficulties of this kind had been experienced by the 
purchasers of freehold property subject to rentcharges, but there 
were already statutory provisions for the compulsory redemption 
and apportionment of rentcharges in such cases. 
[18th December. 
PENANCIES (PERIOD OF NOTICE) 

Mr. HALE referred to the hardships that were being caused to 
tenants by failing to give notice within the arbitrary figure of 
two months fixed by a recent Act of their desire to continue the 
tenancy; and asked for measures to empower the county court 
to have a discretionary power to extend the time in case of 
illness, mistake or error. 

The ATTORNEY-GENERAL Said that he was not aware that there 
was any need for legislation amending the Landlord and Tenant 
\ct, 1954, but he was consulting the Lord Chancellor. 

[18th December. 
BUILDING SOCIETIES (FREE RESERVES) 

Mr. Simon said that the regulations laying down the require 
ments which must be fulfilled by building societies which were to 
be approved for the purposes of the Government house purchase 
scheme would make clear that, provided that the Chief Registrar 
of Friendly Societies was satisfied in other respects, the society 
would be eligible for approval at any time if it could show in its 
latest annual account that free reserves, defined an 
qualified, were not less than 2°5 per cent. of its total assets 
(excluding advances from Her Majesty's Government); and lower 
qualifying percentages would be allowed for 1957, 1958 and 1959 

[18th lecember 


its as 


OWNERS OF SEA-GOING SHIPS (LIMITATION OF LIABILITY) 


Mr. PRoFuUMO said that the Government had not yet ratified 
the International Convention relating to the Limitation of 
Liability of Owners of Sea-going Ships, signed at Brussels in 
October, 1957, but they were proposing to do so in the near 
future. They had not been informed of the ratification of the 
Convention by any other countries. [18th December. 

STATUTORY INSTRUMENTS 
British Wool Marketing Scheme (Amendment) Order, 1958. 

(S.I. 1958 No. 2125.) 5d. 

British Wool Marketing Scheme (Directions) Order, 1958. 

1958 No. 2126.) 5d. 

Coast Protection (Variation of Excluded Waters) Kegulations, 

1958. (S.I. 1958 No. 2146.) 4d. 


(S.L. 
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Coffee (Commonwealth Preference) Order, 1958. (S.1. 1958 
No. 2130.) 5d. 

Composite Goods Order, 1958. (S.I. 1958 No. 2129.) 7d. 

Composite Sugar Products (Sur-charge—Average lates) 
(No. 2) Order, 1958. (S.I. 1958 No. 2139.) 5d. 

County Court Fees (Amendment No. 2) Order, 1958. (SI. 


1958 No. 2154 (L..16).) 5d. 
As to this order, see p. 2, ante. 

Draft Educational Conferences (Scotland) Regulations, 1959. 
5d. 

Faversham Water Order, 1958. (S.I. 

Films (Temporary Importation) Regulations, 195s. 
No. 2141.) 5d. 

Foreign Service Fees (Amendment No. 2) Kegulations, 1958. 
(S.1. 1958 No. 2127.) 5d. 

General Grant (Scotland) Order, 1958. 
(S.114).) 4d. 

Health and Welfare Functions (Delegation Scheme Notices) 


1958 No. 2132.) 6d. 
(S.1. 1958 


(S.1. 1958 No. 2128 


Regulations, 1958. (S.1. 1958 No. 2140.) 5d. 
Draft Incidental Expenses (Scotland) Regulations, 1959. 5d. 
Lace Industry (Scientific Research Levy) Order, 1958. (S.I. 
1958 No. 2116.) 6d. 
Local Government Commission Kegulations, 1958. (5.1. 


1958 No. 2115.) 5d. 
Local Government 
Amendment Regulations, 1958. 


(Payment of Grants, etc.) (Scotland) 
(S.I. 1958 No. 2164 (S.115).) 


5d. 
Loch Turret Water Board Order, 1958. (S.1. 1958 No. 2120 
(S.113).) 1s. 5d. 
London Cab Order, 1958. (S.I. 1958 No. 2148.) 5d. 
London Traffic (Prescribed Routes) (Islington) (No. 2) Regula- 


tions, 1958. (S.I. 1958 No. 2134.) 5d. 


Ludlow Rural District Water (Bockleton Court Spring) Order, 

1958. (S.I. 1958 No. 2138.) 5d. 

Ludlow Rural District Water (St. Milburgha’s Well) Order, 1958. 

(S.I. 1958 No. 2137.) 5d. 

Maintenance Orders Act, 1958 (Commencement) Order, 1958. 

(S.I. 1958 No. 2111 (C.17).) 4d. 

This order appoints 16th February, 1959, as the date for the 
coming into operation of the Maintenance Orders Act, 1953. 
National Health Service (Constitution of Regional Hospital 

Boards) Order, 1958. (S.1. 1958 No. 2135.) 5d. 

National Health Service (Determination of Regional Hospital 
Areas) Amendment Order, 1958. (S.1. 1958 No. 2093.) 5d. 
National Health Service (General Medical and Pharmaceutical 
Services) Amendment (No. 2) Regulations, 1958. (5.1. 1958 

No. 2149.) 5d. 

National Insurance (Industrial Injuries) (Prescribed Diseases) 

Amendment (No. 2) Regulations, 1958. (S.1. 1958 No. 2112.) 


5d. 
National Insurance (New Entrants Transitional) Amendment 
(No. 2) Regulations, 1958. (S.1. 1958 No, 2124.) 5d. 
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Opencast Coal (Notice of Record) Regulations, 1958. (S.I. 
1958 No. 2121.) 5d. 

Poisons (No. 2) Rules, 1958. (S.I. 1958 No. 2123.) 5d. 

Poisons List (No. 2) Order, 1958. (S.1. 1958 No. 2122.) 5d. 

Quarries (Ropeways and Vehicles) Regulations, 1958. (5.1. 
1958 No. 2110.) 7d. 

Rules of the Supreme Court (No. 3), 1958. 
(1,,15).) 
See 102 Sor. J. 943 as to these rules. 

Stopping up of Highways (County of Bedford) (No. 11) Order, 
1958. (S.I. 1958 No. 2097.) 5d. 

Stopping up of Highways (County Borough of Brighton) (No. 1) 


(S.[. 1958 No. 2094 


Order, 1958. (S.I. 1958 No. 2070.) 5d. 
Stopping up of Highways (County of Buckingham) (No. 13) 
Order, 1958. (S.1. 1958 No. 2089.) 5d. 


Stopping up of Highways (County of Cambridge) (No. 3) Order, 
1958. (S.I. 1958 No. 2098.) 5d. 

Stopping up of Highways (County of Derby) (No. 20) Order, 
1958. (S.I. 1958 No. 2119.) 5d. 

Stopping up of Highways (County of Essex) (No. 18) Order, 1958. 
(S.I. 1958 No. 2117.) 5d. 

Stopping up of Highways (County of Kent) (No. 14) Order, 1958. 
(S.I. 1958 No. 2071.) 5d. 

Stopping up of Highways (County of Kent) (No. 18) Order, 1958. 
(S.f. 1958 No. 2100.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 26) Order, 
1958. (S.I. 1958 No. 2072.) 5d. 

Stopping up of Highways (City and County Borough of Liverpool) 
(No. 4) Order, 1958. (S.I. 1958 No. 2101.) 5d. 

Stopping up of Highways (County of Middlesex) (No. 13) Order, 
1958. (S.I. 1958 No. 2074.) 5d. 

Stopping up of Highways (County of Oxford) (No. 11) Order, 
1958. (S.I. 1958 No. 2073.) 5d. 

Stopping up of Highways (County of Salop) (No. 6) Order, 1958. 
(S.I. 1958 No. 2118.) 5d. 

Stopping up of Highways (County of Warwick) (No. 7) Order, 
1958. (S.I. 1958 No. 2099.) 5d. 

Stopping up of Highways (County of Warwick) (No. 8) Order, 
1958. (S.I. 1958 No. 2107.) 5d. 

Stopping up of Highways (County of York, West Riding) (No. 23) 
Order, 1958. (S.I. 1958 No. 2108.) 5d. 

Northern 


Superannuation (English Local Government and 
(S.I. 1958 


Ireland) Interchange (Amendment) Rules, 1958. 
No. 2136.) 7d. 

Wages Regulation (General Waste Materials Reclamation) 
Order, 1958. (S.I. 1958 No. 2095.) 7d. 

Wages Regulation (Hairdressing) (Amendment) Order, 1958. 
(S.I. 1958 No. 2109.) 5d. 

Wages Regulation (Stamped or Pressed Metal-Wares) Order, 

1958. (S.I. 1958 No. 2096.) 8d. 


Wines (Commonwealth 
No. 2131.) 5d. 


Preference) Order, 1958. (S.I. 1958 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal’’] 


Litter Act, 1958 


Sir,—I desire to refer to the article on p. 945 of your Journal 
dated 27th December, 1958, and note that Mr. J. F. Garner has 
arrived at the conclusion which many authorities appear to have 
arrived at, namely, that under this Act it is an offence for a 
passer-by on the highway to throw “‘litter’’ over the garden 
fence of private premises if such would, in the circumstances, 
cause or lead to “ defacement ”’ of such place. By “ such place ”’ 
I presume he means the garden. 

It is true that a garden is “a place in the open air”’ but 
subs. (1) of s. 1 of the Act does state specifically that ‘‘ for the 
purpose of this subsection any covered place open to the air 
on at least one side and available for public use shall be treated 
as being a place in the open air.” 


Although it could be submitted that this definition is not 
intended to be exhaustive I would venture the opinion that one 
of the qualities which “‘a place in the open air ’’ must have for 
the purpose of the subsection is availability for the public and 
this quality a private garden, in my opinion, does not possess. 
Unless therefore, as a result of throwing litter on to a private 
garden from the highway there is a resultant ‘‘ defacement ” 
of the highway 1 cannot agree that an offence is created. 


E. Woo -r, 


Deputy Town Clerk. 
Bethnal Green, 


London, E.2. 
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POINTS 
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IN PRACTICE 


Questions, which can only be accepted from practising solicitors who are subscribers either directly or through a newsagent, should be addressed 
to the “ Points in Practice”’ Department, The Solicitors’ Journal, Oyez House, Breams Buildings, Fetter Lane, London, E.C.4. 
They should be brief, typewritten in duplicate, and accompanied by the name and address of the sender on a separate sheet, together with a 
stamped addressed envelope. Responsibility cannot be accepted for the return of documents submitted, and no undertaking can be given to reply 
by any particular date or at all. 


Motor Insurance—Car A Tota, Loss—-WHETHER UNEXPIRED 
BALANCE OF PREMIUM RECOVERABLE 


Q. We act for A, who was involved in a motor accident, as a 
result of which his car became a total loss, the insurers being 
the X company. The other driver involved, B, has through 
his insurers, the Y company, admitted liability, but these insurers 
refuse to pay the unexpired balance, at the time of the accident, 
of A’s premium with the X company. The X company refuse to 
refund this sum to A, on the grounds that the car became a total 
loss, and they consider that A should be able to recover this 
sum from B. The amount involved is about £15, which is a 
serious matter for A, whose means are very limited, and we shall 
be grateful for a reference to any authority. 


A. Berman v. Woodbridge (1781), 2 Doug. 781, must be regarded 
as sufficient support for the refusal of the X company to return 
part of the premium paid by 4, as in that case Lord Mansfield 
held that ‘‘ if the risk has once begun, you cannot sever it, and 
apportion the premium,” a principle which he had established 
in the earlier case of Tyrie v. Fletcher (1777), 2 Cowp. 666. 
However, we regret that we have been unable to find any authority 
bearing directly upon the liability of B and the Y company for 
the unexpired balance of A’s policy with the X company. It 
might be that the common-law rule that A is entitled to be restored 
to his original position so far as the payment of money is able 
to compensate him for his loss would enable A to recover the 
sum of £15 from B, but we feel very doubtful about this in view 
of the principle which may be found in the cases referred to above. 
From the moment that the risk begins to run, A is regarded as 
having had his money’s worth from his insurers X. In view of 
this, in an action against B, how can A maintain that he has 
suffered a loss of the unexpired balance of his policy with X ? 


Estate Duty—Girrt INTER Vivos—PosITION OF PURCHASER 
FROM DONEE 


Q. A deed of gift of freehold property was executed in February, 
1957. It would appear that, apart from any effect whith s. 38 (18) 
of the Finance Act, 1957, might have, a purchaser from the 
donee need not concern himself with the possibility of the donor 
dying within five years. Could the effect of subs. (18) be that 
the donee’s representatives might elect that the old law shall 
apply and that such election could impose a charge on the 
property or prejudice the purchaser ? 


A. Under the provisions of the Finance Act, 1957, s. 38, duty 
is charged upon property not in the hands of the donee only 
when that property is a sum of cash or when it has been given 
away or sold at an undervalue by the donee or when it has once 
been settled but has ceased to be settled. Accordingly, in our 
view, in a simple case of a purchase, not at an undervalue, from 
the donee the purchaser need not concern himself with the 
possibility of the donee dying within five years. 

If, however, the person accountable for the duty, that is to 
say, the donee, should validly exercise the right of election given 
to him by the Finance Act, 1957, s. 38 (18), the effect would be 
that that section would have no application so that the charge 
would be imposed under the old law upon the property taken under 
the gift. It must not be supposed, however, that the right of 
election given by s. 38 (18) may be exercised in every case of 
every gift made before 10th April, 1957. Not only must the 
gift have been made before that date, but, as appears from 
s. 38 (18) (a), some event must have occurred on or before 
30th April, 1958, whereby the effect of the old and new law 
would differ. If no such event has happened, that is to say, 
if the donee still holds the freehold property which he acquired 
in February, 1957, the donee has no right of election and the 
purchaser need not concern himself. 


Divorce—LEAVE TO PRESENT PETITION WITHIN THREE YEARS 


Q. A client was married to her husband about a year ago and 
wishes to apply for leave to present a petition for divorce within 
three years of the marriage. There have been certain acts of 
cruelty. The first one consisted of the wife being struck by her 


husband (a) on the first night of the marriage, and (b) in the 
presence of her parents. It is suggested that these additional 
facts might possibly warrant the act of cruelty becoming 
“exceptional depravity ’’ on the part of the respondent. The 
husband at a later date threatened to kill his wife with a knife. 
Incidentally, the marriage has never been consummated. The 
wife, who admits this was as a result of her refusal, claims she 
has good reason for having refused. It is assumed that the fact 
of non-consummation would be no bar to the divorce proceedings 
so far as the petitioner is concerned. 

A. As applications for leave to present a petition for divorce 
within three years of the date of the marriage are heard in 
chambers and are only reported on appeal, the authorities on the 
interpretation of s. 2 of the Matrimonial Causes Act, 1950, are 
few. In In the Matter of a Proposed Petition, Bowman v. Bowman 
[1949] P. 355, however, Bucknill, L.J., stated that where a 
husband said to his wife: ‘‘ If I can get my hands on you I will 
murder you,’ such a threat was evidence of ‘“‘ exceptional 
hardship ” within the identical provisions of s. 1 of the Matrimenial 
Causes Act, 1937. In the same case, Denning, L.J., said that 
while cruelty was not in itself exceptional hardship, ‘if it is 
coupled with aggravating circumstances . . . or if it is exceptionally 
brutal or dangerous to health,” it will be considered to constitute 
“exceptional hardship.’””’ In view of this, we think that an 
application on the ground of exceptional hardship would succeed, 
particularly if the threat to kill the wife can be sufficiently 
established. The recent case of Hillier v. Hillier and Latham 
[1958] 2 W.L.R. 937 ; 102 Sot. J. 381, may also be helpful. The 
fact that the wife has refused to consummate the marriage is 
not in itself a bar to divorce proceedings (see, e.g., S. v. S. (other- 
wise C) [1956] P. 1). 


Eviction of Manager from Flat above Shop 


Q. We act for a company which own a retail butcher’s shop. 
The shop is managed by a manager who resides in a flat above 
the shop, paying no rent. The company have given up business 
and wish to sell the shop and flat with vacant possession. The 
manager has been given the notice to which he claimed he was 
entitled. In addition, he has been given a little extra notice in 
lieu of holidays for 1958. Although this period has expired, 
he has failed to give up possession. To go to the county court 
would inevitably mean delay, and we would like to know if, 
instead, we could instruct the bailiff to evict the manager. 
Would there be any particular dangers in doing this ? 


A. While ‘ the ’”’ bailiff, i.e., an official of the court, could not 
act as such in assisting the company to re-enter without legal 
process, there would, in our opinion, be no particular danger 
in so resuming possession, substantially following the same 
procedure as that adopted in Hemmings and Wife v. Stoke Poges 
Golf Club [1920] 1 K.B. 720 (C.A.): no more force than was 
necessary being used to overcome any resistance that might be 
offered. It is also sometimes possible, in practice, to carry out 
the object by changing the lock when there is nobody at home. 


Stamp Duty—TRANSFER OF PROPERTY BETWEEN ASSOCIATED 
COMPANIES 


Q. Is there anything to prevent conveyances falling within the 
Finance Act, 1930, s. 42, being for a monetary consideration ? 
The precedents in the Encyclopedia of Forms and Precedents 
do not contain any reference to any monetary consideration, 
but as we see it there is nothing in the section to prevent it. 

A. We have no doubt that the provisions of the Finance 
Act, 1930, s. 42, apply where one company sells for full monetary 
consideration to another company if those two companies are 
related as is mentioned in that section and if no part of the 
consideration money comes from any outside source. We have 
looked at the precedents in the Encyclopedia and we agree 
that it is strange that they are all expressed to be for some con- 
sideration other than cash, but we do not think there is any 
real significance to be attached thereto. 
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NOTES AND 


Honours and Appointments 


Mr. DonaLp CHARLES BaIn, M.C., has been appointed Deputy 
Chairman of the Court of Quarter Sessions for the County of 
Essex. 

Mr. SEBAG SHAw has been appointed Recorder of the Borough 
of Ipswich. 

The following appointments are announced by the Colonial 
Office: Mr. D. L. Davies, Assistant to the Law Officers, 
Tanganyika, to be Legal Draftsman, Tanganyika; Mr. K. P. 
DE LA BastipE, Assistant to the Attorney-General, Trinidad, 
to be Puisne Judge, Trinidad; Mr. A. G. ForBeEs, Justice of 
Appeal, Court of Appeal for Eastern Africa, to be Vice-President, 
Court of Appeal for Eastern Africa; Mr. J. A. C. W. GILLETT, 
Administrative Officer, Somaliland, to be Administrative Officer 
with secondment to the Judiciary as Magistrate, Aden ; 
Mr. C. E. G. Puitiips, Senior Crown Counsel, Trinidad, to be 
Puisne Judge, Trinidad; Mr. L. L. Rospotruam, Clerk of the 
Courts, Jamaica, to be Crown Counsel, Jamaica; and Sir E. E. 
JENKINS to be appointed to the Commission on Revision of Laws, 
Leeward Islands. 


Miscellaneous 


Lord Evershed, Master of the Rolls and Chairman of the 
British Council’s Law Advisory Committee, is to visit Nigeria 
from 4th to 25th January, at the invitation of the Council. He 
will sit on the Bench at the Federal Supreme Court in Lagos. 
Also on the Bench will be the Federal Justices, the Chief Justice 
of the High Court of Lagos, and the Chief Justice of the Federation, 
who will greet him with an address of welcome. The programme 
has been arranged by the Attorney-General of Nigeria and the 
British Council’s representative there. 


INDUSTRIAL AND FACTORY LAW COURSE 


The whole of the legal groundwork necessary to industrial 
managers and executives is covered in a three-day course on 
industrial and factory law to be given on 3rd, 4th and 5th 
February, 1959, by Mr. Harry Samuels, O.B.E., M.A., Barrister- 
at-Law, under the auspices of the Industrial Welfare Society. 
The course, which will be held at the society’s headquarters, 
Robert Hyde House, 48 Bryanston Square, London, W.1, is 
completely up to date with the latest changes in legislation, 
and therefore also serves as a refresher for executives who have 
not considered the subject for some time. 


THE SOLICITORS ACT, 1957 

On 18th December, 1958, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of JAMES SKIDMORE, of Jubilee Chambers, Stafford Street, 
Hanley, Stoke-on-Trent, and No. 64 High Street, Stone, 
Staffordshire, be struck off the Roll of Solicitors of the Supreme 
Court, and that he do pay to the applicant his costs of and 
incidental to the application and inquiry. 


On 18th December, 1958, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of RUPERT WYNNE ROBERTS, of Grosvenor Street, Mold, 
Flintshire, and The Cross, Buckley, be struck off the Roll of 
Solicitors of the Supreme Court, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 


On 18th December, 1958, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
SYDNEY Roy BAINBRIDGE, of No. 100 Borough Lane, 
Middlesbrough, and Martins Bank Chambers, Queen Street, 
Redcar, Yorks, be suspended from practice as a solicitor for a 
period of six months from 18th December, 1958, and that he do 
pay to the applicant his costs of and incidental to the application 
and inquiry. 
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On 18th December, 1958, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
Eric GEORGE Broab, of Castle Chambers, Salisbury, be suspended 
from practice as a solicitor for a period of one year from 
Ist January, 1959, and that he do pay to the applicant his costs 
of and incidental to the application and inquiry. 


On 18th December, 1958, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
RALPH HENRY CoLr, of Nos. 4-5 North Street, Quadrant, 
Brighton, be suspended from practice as a solicitor for a period 
of two years from 1st January, 1959, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 


On 18th December, 1958, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of LESLIE FIELDSEND, of Royal Liver Building, Chapel 
Street, Salford, and No. 2 Cooper Street, Manchester, 2, be 
struck off the Roll of Solicitors of the Supreme Court, and that 
he do pay to the applicant his costs of and incidental to the 
application and inquiry. 


NATIONAL PARKS COMMISSION 


Lord Strang and Mrs. John Dower have been re-appointed 
Chairman and Deputy Chairman, respectively, of the National 
Parks Commission for a further period of three years. The 
following members whose terms of office recently expired have 
also been re-appointed: Brigadier P. B. E. Acland, Professor 
P. W. Richards and Messrs. A. Lubbock, D. Francis Morgan, 
Francis Ritchie, W. H. Vaughan, H. Wardale, and W. B. Yapp. 


LOCAL GOVERNMENT COMMISSION FOR WALES 


The Minister of Housing and Local Government and Minister 
for Welsh Affairs announced in a Parliamentary reply on 
18th December, 1958, the names of five members of the Local 
Government Commission for Wales which is to be set up under 
the Local Government Act, 1958. They are: Chairman, Sir 
Guildhaume Myrddin-Evans, K.C.M.G., C.B. ; Deputy Chairman, 
Sir Emrys Evans, M.A., B.Litt.; Members, Professor C. E. 
Gittins, Mr. William Jones, O.B.E., solicitor, of Llangefni, and 
Mrs. Janet Morgan. All the appointments are part-time. The 
Act allows the appointment of two further members. 


The President of'The Law Society, Mr. Leslie Peppiatt, the 
Vice-President, Sir Sydney Littlewood, and the Council gave a 
dinner on 18th December at the Society’s Hall. The guests 
included: The Swiss Ambassador, Lord Kennet, Lord Morton 
of Henryton, Lord Keith of Avonholm, the Master of the Rolls, 
Lord Granville-West, Lord Justice Romer, Lord Justice Pearce, 
the Mayor of Westminster (Councillor D. Cobbold), the Solicitor- 
General (Sir Harry Hylton-Foster, Q.C., M.P.), Sir Charles 
Norton, Mr. F. H. Jessop, the chairman of the London County 
Council (Mr. A. E. Samuels), Mr. Justice Cassels, Mr. Justice 
Streatfeild, Mr. Justice Lloyd-Jacob, Mr. Justice Upjohn, the 
Dean of St. Paul’s, Sir Edwin Herbert, Sir Ian Yeaman, Sir 
Harold Kent, Sir John Forster, Q.C., his Honour J. D. Casswell, 
Q.C., Judge J. MacMillan, Judge T. Elder-Jones, Mr. Gerald 
Gardiner, Q.C., Brigadier E. C. Pepper, and Sir Thomas Lund 
(secretary, Law Society). 
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